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CHAPTER XI 


HISTORY OF SEPARATION AND DIVORCE UNDER ENG- 
LISH AND ECCLESIASTICAL LAW 

[Bibliogbaphioal Note XI. — For divorce among the Athenians 
Meier and SchOmann’s Der attische Process (Berlin, 1883-87) is impor- 
tant. Assistance has also been given by Hruza, EhehegrUndung nach 
att, Beehte (Leipzig, 1892); idem. Polygamic und PelliJcat (Leipzig, 
1894); and Mfdler and Bauer, “Die griech. Privat- und Kriegsalter- 
thtlmer” (1893), in Mtiller’s Handbuch. The Hebrew law on the 
subject is well treated by Mielziner, The Jewish Law of Marriage and 
D 2 t?orce (Cincinnati, 1884); and especially by Amram, in his excellent 
Jewish Law of Divorce (Philadelphia, 1896). In his “Divorce on 
Condition,” in the Qreen Bag, III, August, 1891, the last-named writer 
has described a curious device for escaping marriage with a brother- 
in-law and employed also in cases of long absence. Besides the works 
of Stubbe, Duschak, Dellinger, and Lichtschein, elsewhere noticed, 
see Selden, Uxor ebraica (Frankfort, 1673), or the same in his Opera, II 
(London, 1726); Praenkel, Qrundlinien desmosaisch^almTid. Eherechts 
(Breslau, 1860); Saalschuetz, Das mosaische Becht (2d ed., Berlin, 
1853); and Meyer, Die Beehte der Israeliten, Athener, und Bdmer 
(Leipzig, 1862-66). 

The leading work on Roman divorce is Wfichter’s Ueber die 
Ehescheidungen (Stuttgart, 1821). There is also a good account in 
the seventh and eighth chapters of Basse’s Das OUtterrecht der 
Ehegatten nach rdm. Becht (Berlin, 1824). Savigny has an article on 
“Die erste Ehescheidung in Rom,” in Abhandlungen der kbnig, AJead, 
der Wiss, in Berlin, (Berlin, 1818). Very important also is 

Rein, Das r6m» Privatrecht (Leipzig, 1836); and on divorce in connec- 
tion with the alleged depravation of morals at the close of the republic 
there is a fine passage in Lecky, European Morals (3d ed.. New York, 
1881). The subject is treated by Marche, Historia juris eivilis de 
divortiis (Leipzig, 1764); Langeron, Du divorce en droit remain (Paris, 
1867); Morael, Droit romain: du divorce (Paris, 1888); and Combier, 
Du divorce en droit romain (Paris, 1880). Esmein, M&anges (Paris, 
1886), has a chapter dealing in part with Roman divorce; and in the 
same volume may be found the best existing treatment of adultery in 
connection with the Lex Julia de adulteriis. With other matter this 
law is also considered by Gessert, Ad leg. Juh de adult, coerc. (Wtlrtem- 
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berg, 1795); Haupt, De poena adulterii ex leg. Jul. (Leipzig, 1797); 
JoTS^ Die Ehegesetze des Augustus (Marburg, 1894); and Bennecke in 
his able monograph Die strafrechtUche Lehre vom Ehelmich (Marburg, 

1884) , bringing the general history of his subject down to the middle 
of the fifteenth century. In this connection have likewise been of 
service Sohm’s Institutes and the works of Fustel de Coulanges, 
Holder, JEiossbach, Karlowa, Unger, Maine, Marquardt, and Zhishman 
elsewhere described. The ground of the chapter is mainly covered by 
Woolsey, Divorce and Divorce Legislation (2d ed., New York, 1882); 
and Glasson, Le mariage civil et le divorce (2d ed., Paris, 1880); as also 
by the general works of Popp, Ehescheidung (Amberg and Sulzbach, 
1800); Tissot, Le mariage, la siparation et le divorce (Paris, 1868); 
Thwing, The Family (Boston, 1887); Gide, La femme (2d ed., Paris, 

1885) ; Seheurl, Das gemeine deutsche Eherecht (Erlangen, 1882); and 
there is a concise historical account by Priedericus, De divortio 
meditationes (Leipzig, 1842). 

For the origin and early development of the Christian doctrine, 
besides the Scriptures, the principle sources are, of course, the writ- 
ings of the Fathers and the provisions of the first ecclesiastical 
councils. The most important monograph is Geffcken’s Zur Qeschichte 
der Ehescheidung vor Gratian (Leipzig, 1894). The subject is treated 
in Moy, Das Eherecht der Christen (Begensburg, 1833). There is a 
good account by Loening, Qeschichte des deutschen Kirchenrechts 
(Strassburg, 1878); and another by Meyrick in his article “Marriage,** 
in the second volume of the IXcL of Christ. Antiquities. The rigid 
theological point of view is taken by Watkins, Holy Matrimony 
(London, 1895); and Luckock, History of Marriage (London, 1894). 
Among similar works, mainly controversial, may be consulted Ap 
Richard, Marriage and Divorce (London, 1888); Caverno, Treatise on 
Divorce (Madison, 1889); Hovey, The Scriptural Law of Divorce 
(Philadelphia, 1866), Greve, Die Ehescheidung nach der Lehre des 
Neuen Testamentes (Leipzig, 1873); and the anonymous Ueber den 
einzig wahren Ehescheidungsgrund in der Christ Kirche (Bayreuth, 
1838). Standard Catholic treatises are Oigoi, Die Unaujldsbarkeit der 
Christ Ehe (Paderborn, 1895); Didon, XndissolvbUiU et divorce {4th 
ed., Paris, 18^); or the German translation of the same by Schneider 
(Regensburg, 1893); RoskovAny, De maiHmonio in eccle. cath, 
(Augustae Vindelicorum, 1837); Scheicher-Binder, PrakHsthes Hand* 
buch des hath. Eherechts {4th ed., Freiburg, 1891); and especially 
Perrone, jDe matrimonio Christ (lieodii, 1861). Pompen has a special 
Tractatm de dispensationibus et de revodidatiane mat. {2d edL, 
Amsterdam, 1897). 

On Germanic law and custom see Tacitus’s Germania; the Monu^ 
menta Germaniae Historical and the ooUections of Thorpe, Schmid, 
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and Liebermann. Heussler’s InstitutioneUf Weinhold’s Deutsche 
Frauen, Grimm's RechtsalterthUmer, Brunner’s Bechtsgeschichte, and 
the similar works of Schroeder, Zoepfl, and Walter have all been con- 
sulted, The penitentials, containing evidence of compromise between 
Teutonic usage and the strict dogmas of the church, may be found in 
Thorpe, Ancient Laws; Haddan and Stubbs, Councils; Wasser- 
schleben, Bussordnungen (Halle, 1851); and Schmitz, Bussbiicher 
(Mayence, 1883). These have largely superseded the older works of 
Kuntsmann, Die lateinischen Poenitentialbiicher der Angelsachsen 
(Mayence, 1844); and Hildebrand, Untersuchungeniiber die germ. Poeni- 
tentialbUcher (Wtirzburg, 1851). The penitentials are analyzed by 
Bennecke, Esmein, and Freisen; also by Hinschius, “Das Eheschei- 
dungsrecht nach den angelsach. und frank. Bussordnungen,” in Zeit- 
schrift fUr deutsches Becht, XX ; and Kosenthal, Die Rechtsfolgen des 
Ehebruchs nach han. und deutsch. Recht (Wtirzburg, 1880). In this 
connection may also be read Heller, TJeber die Strafe des Ehebruchs 
(Ulm, 1773); Wachter, Abhandlungen aus dem Strafrechte (Leipzig, 
1835), I, dealing with Entfilhrung and Nothzucht; Wilda, Straf recht 
(Halle, 1842); and Pollen, Fatal Consequences of Adultery (London, 
1772), giving literary and other curiosities of the subject. A useful 
book is Boehmer’s TJeber die Ehegesetze im Zeitalter Karls des Orossen 
(Gottingen, 1826), discussing the inconsistency of temporal and ecclesi- 
astical legislation regarding divorce; as is also Sdralek’s Hinkmars 
Qutachten Uber die Ehescheidung des KOnigs Lothar II. (Freiburg, 
1881). 

Primary sources for the settlement of the canon law on the subject 
of divorce are the Decretum of Gratian and the other materials com- 
prised in Kichter-Friedberg’s Corpus juris canonicL For England 
Johnson’s Canons and Godolphin’s Repartorium canonicum (3d ed., 
London, 1687) are serviceable. The state of the law in the age of the 
decretalists may be learned from Wunderhch’s edition of Tancred’s 
Summa de matrimonio (Gottingen, 1841); and for its historical develop- 
ment the great works of Esmein and Freisen, elsewhere mentioned, are 
indispensable. Schulte’s Lehrbuch and the Lehrbuch of Friedberg 
cover the subject. In connection with the rise of the jurisdiction of 
the church should be read Sohm, “Diegeist. Gerichtsbarkeit im frank. 
Reich,” in ZKR., IX (TtLbingen, 1870). For the matrimonial experiences 
of Margaret of Scotland, illustrating the facility of divorce by indirect 
methods under the canon law, see Tait’s article in the Diet, of Nat. 
Biog., XXXVI ; and similar material in the Reports of the Historical 
Manuscripts Commission. For the literature relating to the Council 
of Trent consult Bibliographical Note VII. 

The foundation of the Protestant doctrine of divorce was laid by 
Martin Luther. His writings on the subject may, of course, be found 
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in his collected works mentioned in Bibliographical Note IX; or in the 
source-book of Strampff, Luther: Ueber die Ehe (Berlin, 1857); while 
the more important papers are reprinted in VoL II of the Kleineve 
Schriften Dn Martin Luthers: von Ehe- und Klostersachen (Bielefeld 
and Leipzig, 1877). An earlier book of a somewhat similar character 
is FrobOse’s Dr. Martin Luther's emste, Jcrdftige Worte Hher Ehe und 
eheliche Verhdltnisse (Hanover, 1825). In the sixteenth century 
Luther’s relatively conservative teaching regarding the scriptural 
grounds of divorce is adopted in the main by the theologians Brenz, 
Wie yn Ehesachen , zu Handeln (1530) ; Bugenhagen, Von Ehe- 
hruch und Weglaufen (1539); also in the collections of Sarcerius, below 
mentioned ; Chemnitz, Examen concilii tridentini (Frankfort, 1615) ; 
Beza, Tractatio de repudiis et divortiis (Geneva, 1569); the jurists 
Kling, ifeTafrimomaZiwm causarum tractatus (1st ed., Frankfort, 1553; 
3d ed., here cited, 1577), being a reprint of the title **De nuptiis” of his 
Enarrationes in Jnstitutiones (154^); Beust, Tractatus dejure connu- 
biorum (3d ed., Leipzig, 1592); idem, Tractatus de sponsaMbm et matri- 
moniis (Wittenberg, 1586); Schneidewin, Commentarius in Jnstitutiones 
(1st ed., Wittenberg, 1571) ; and idem, De nuptiis (Jena, 1585), being a 
part of the earlier work published by the heirs after the author’s 
death. In the seventeenth century the more stringent tendency is 
represented by the theologians Bidembach, De causis matrimonialibus 
tractatus (Frankfort, 1608) ; Mentzer, De conjugio tractatus (Witten- 
berg, 1612) ; and by the jurists CyprSus, De connubiorumjure (Frank- 
fort, 1605) ; Nicolai, Tractatus de repudiis et divortiis (Dresden, 1685) ; 
and Brouwer, De jure connuMorum (Amsterdam, 1665), whose book 
has the distinction of being placed on the Index. On the other hand, 
in the age of Luther a more liberal direction is taken by Erasmus, 
Annat. in Nov. Testam. (Basel, 1615) ; whose influence, according to 
Kichter, is felt by Zwingli, “Ordnung wie zu Zurich .... aber eelich 
sachen gericht soE werden ” (1526) : in Richter, Kirchordnungent I, 
21, 22; and his Commentary on Matthew xix,9/’ in Beitrdge, 

7 ; and by Zwingli’s disciple Bullinger, X>er christUch Ehestand (1579). 
The laxer tendency is also represented by Lambert of Avignon, De 
sacro conjugio (Strasburg, 1524) ; Melanchthon, *'De conjugio” (1^1), 
in Opem, I (Erlangen, 1828) ; Bucer, whose work is mentioned in con- 
nection with the English Information; the jurist Monner, Traetde 
malHmonio et clandestinis conjugiis{Jms.^lb^); and in the seven- 
teenth century especially by HUlsemann, EaJtenaio breviarii theoiogiei 
(3d ed., Leipzig, 1665) ; and the jurist Forster, De nupHis (Wittenberg, 
1617). The more essential parts of the works of Luther, Brenz, Bugen- 
hagen, Bullinger, and Melanchthon may also be found in that remark- 
able treasury of materials gathered by Sarcerius, Min Buck vam, 
heiligen Ehestande (1553) ; enlarged under title Corjfms juris motrimo* 
nialis (Frankfort, X^). 
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Heading the modern literature is Richter’s able Beitrdge zut 
Q escMchte des Ehescheidungsrechts in der evang. Kirche (Berlin, 
1858), which has the special merit of first classifying the post-Reforma- 
tion writers on divorce according to their more rigid or more liberal 
tendencies. The subject is also treated with the usual precision and 
thoroughness in his Lehrbuch de$ hath* und evang* Kirehenrechts 
(8th ed., Leipzig, 1886). Important likewise are Strippelmann, Das 
EhescJieidungsrecht (Cassel, 1854); Goeschen, “Ehe,” in Herzog’s 
Encyclqpaedie, III, 666-707 (Stuttgart and Hamburg, 1855) ; Hauber, 
“Ehescheidung im Reformations- Jahrhundert,” in JahrhUcher fiir 
deutsche Theologie (1857), II ; Hubrich, Das Becht der Ehescheidung 
(Berlin, 1891); Buchka, Das mecklenburgische Ehescheidung srecM 
(Wismar, 1885); Grabner, Ueher Desertion und Quasideseriion (Col- 
berg, 1882); and Friedberg, “Beitrage zur Geschichte des brand.- 
preuss. Eherechts,” in ZKB*, VIII (TGbingen, 1886-87), Weydmann, 
Luther (Hamburg and Gotha, 1850), has two chapters on Luther’s 
views and his matrimonial life. The second and third parts of Vol. Ill 
of Schulte’s Geschichte der Quellen und Litteratur des can* Bechts 
(Stuttgart, 1880) provide a mass of valuable biographical and biblio- 
graphical material for the whole post-Reformation period. 

Richter’s well-edited and now exceedingly scarce Kirchenordnun- 
gen des sechszehnten J dhrhunderts (Weimar, 1846) contains the legis- 
lation of the Evangelical churches on marriage and divorce. Especially 
important for the seventeenth century is the very rare Des Herzog- 
thums Wirtemherg emeuerte Ehe- und Ehe-Qerichfs-Ordnung (Stutt- 
gart, 1687), marking the beginning of a more liberal treatment of the 
divorce problem. The ecclesiastical ordinances are analyzed by 
Goeschen, Doctrina de matrimonio (Halle, 1848) ; and by Dietrich, 
Evangelisches Ehescheidungsrecht (Erlangen, 1892). Original divorce 
decrees and opinions are collected in Bruckner’s Decisiones juris 
matrimoniciMs, II (Gotha, 1724) ; and several cases are published by 
Schleusner, **Anfange des protest. Eherechts,” in ZKG., ZIII (Gotha, 
1892). The best monographs on the evolution of jurisdiction and 
process in such causes, aside from the work of Dietrich just mentioned, 
are Geffcken, ^‘Zur altesten Geschichte und ehegericht. Praxis des 
Leipzig. Konsist.,” in ZKB*, 3* Folge, IV (Freiburg and Leipzig, 1894) ; 
Bfinschius, "Beitrflge zur Geschichte des Desertionsprocesses,” zhid., 
II (Berlin, 1862) ; and especially Stolzel, TJeber das landesherrliche 
Ehescheidungsrecht (Berlin, 1891), the first part of which having 
already appeared in ZKB*, XVIII (Freiburg and Tubingen, 1883). 
Stolzel holds that the authority of the chief magistrate to grant divorce 
is originally a right of episcopal dispensation, and that his authority is 
not superseded by the imperial law of 1876. On the controversy grow- 
ing out of this dual question see Meurer, Das landesherrliche Ehe- 
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scheidungsrecht (Freiburg, 1891); and compare Scheurl, “Die Ablosung 
des Eherechts von dem Kirchenrecht,” in ZKB,, XIII (Tdbingen, 
1876) ; Buchka, “ Das Eheschliessungsrecht,” ihid,y XVI ; Sicherer, 
Personnenstand und Eheschliessung (Erlangen, 1879) ; the two disser- 
tations of Wasserschleben, each entitled Das EhescheidungsTeckt 
Jcraft landesh. Machtvollkommenheit (Giessen, 1877; Berlin, 1880); and 
Hinschius, Das Meichsgesetz (3d ed., 1890). On the rise of the early 
consistorial courts see especially Mejer, “Anfange des Wittenberger 
Consistoriums,” in ZKR., XIII (Ttibingen,1876); €dem,“Zur Geschichte 
des altesten protest. Eherechts,” ibid.y XVI (Ttibingen, 1881); both 
articles being reprinted with other matter in his Zum Kirchenrecht 
des Beformationsjahrhunderts (Hanover, 1891). 

Since the Reformation the questions of the proper grounds of 
divorce and of the remarriage of divorced persons have given rise to 
perennial discussion. Among the many writings so produced may be 
mentioned Gerlach, Kirehenrechtliche Untersuehung (Erlangen, 1839); 
Savigny, “Darstellung der in den preuss. Gesetzen tlber die Eheschei- 
dung unternommenen Reform,” in Vermischte Schriften^ V (Berlin, 

1860) ; Mailer, Ueber Ehescheidung und Wiederverehlichung gesehie- 
dener Qatten (Berlin, 1855) ; Hundrich, Ueber Ehen und Scheidungen 
(Breslau, 1855); Seidler, Beitrdge zur Reform der preuss, Oesetzgebung 
(Nordhausen, 1861); Hoyer, Die Eheseheidungsfrage (Berlin, 1859); 
Scheurl, Zur praktischen Lbsung der Eheseheidungsfrage (Narnberg, 

1861) ; Harless, Die Eheseheidungsfrage (Stuttgart, 1^1); Brfiunig,i>a» 
JRecht der Ehescheidung (Zwictmu, 1861) ; Huschke, Was lehrt Qottes 
Wort gber die Ehescheidung 9 (Leipzig and Dresden, 1860); idem, 
Beleuchtung der Einwilrfe gegen meine Schrift (Leipzig and Dresden, 
1861). Among the many Latin dissertations on the subject are Major, 
De separations cohabitationis (Tubingen, 1676) ; Eckstein, De divortio 
ex causa desertionis (Tubingen, 1675); Wagner, De divortio^ et conuietus 
conjugalis separations (Magdeburg, 1723) ; Memminger, De divortio 
propter insidias vitae struetas (Halle, 1738); Struwius, Defnre divar- 
tiorum (Jena, 1735); Seiff, De divortio totali (Giessen, 1740); Moaahetm, 
De divortio (Jena, 1737, 1773) ; Scopp, TraetatuB^ de jure divortiomm 
(Frankfort and Leipzig, 1766) ; Wunderlich, De separatione a thoro et 
mensa (Jena, 1774) ; and especially the Coniroversim circa jura diver* 
tiorum (2d ed., Halle, 1729), being a reprint ot tracts of Kayaer, Lange, 
and Michaelis. For the more recent development of the law in German 
lands see Schilling, Der Ehescheidung sproeess in den tdehsisehen 
Gerichten (Leipzig, 1831); Ehegerichts-Ordnung fUr den Kanton Bcmt- 
Stadiheil (Basel, 1857); Lauenstein, JBannoverisehes Ehereekt und 
Proeess-Verfakren (Hanover, 1869); Peters, Die Ehescheidung (Berlin, 
1881); WasBetBohleheti, Dm EhescheidUTigsrechi (Berlin, 1887); Hergen- 
hahn, Das Eheschliessungs* und Ehescheidungs-Reeht (Hanover, ]89Ck 
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93); Ney, Das Kirchenreeht (Berlin, 1895); Part II of Lehr, Le vmriage^ 
le divorce, et la separation (Paris, 1899) ; Erles, EhescJieidungsrecht 
und Ehescheidungsprozess (2d ed., Berlin, 1900) ; and Dedekind, Das 
protest, Ehescheidungsrecht und Verwandtes (Braunschweig, 1872), 
containing decisions extending over many years with full bibliographic 
cal citations. 

Of primary importance for the Reformation in England are the 
writings of Becon, Hooper, Tyndale, and Whitgift, all, with the Original 
Letters, comprised in the publications of the Parker Society and 
described in Bibliographical Note IX. The radical doctrines of 
Bucef ’s De regno Christi (1557) were supported by Milton, who pub- 
lished an English version under title of “The Judgment of Martin 
Bucer,” in Prose Works, III. Pocock^s Records of the Reformation: 
The Divorce, 1521-1583 (Oxford, 1870), has placed within easy reach a 
fine collection of original materials relating to Henry VIII.’s famous 
cause; and Huth, The Marriage of Near Kin (2d ed., London, 1887), 
has provided a bibliography of the extensive literature to which it has 
given rise. For the whole period Burnet’s History of the Reformation 
(London, 1850) is of service. The state of public sentiment is reflected 
in Raynold’s Defence of the Judgment of the Reformed Churches (1609, 
1610); the opposing work of Bunny, Of Divorce for Adultery, And 
Marrying againe: that there is no sufficient warrant so to do (Oxford, 
1610; prepared for publication in 1595); and the cnnouB Lawes Reso- 
lutions of Womens Rights (London, 1632). The corruption and 
injustice often attending the proceedings of the old spiritual courts 
in actions for annulment of wedlock are revealed in Archbishop Abbot’s 
The Case of Impotency As Debated in England, In that Remarkable 
Tryal An. 1613, between Robert, Earl of Essex, and the Lady Frances 
Howard (London, 1715), in which King James I. appears in the rOle of 
pander to the lust of his guilty favorite. The publication of this book, 
a century after it was written, appears to have been suggested by the 
similar Pleadings for the Marquis de Gesvres against the Mar- 
chioness (London, 1714). In this connection may also be mentioned as 
illustrative material the Cases of Divorce for Several Causes (London, 
1715); and the Crim. Con. Actions and Trials and other Legal Proceed- 
ings relating to Marriage before the passing of the present Divorce Act 
(London, n. d.). With these may be compared the modern case Ehe- 
scheidungs-Process Colin-Campbell (London, 1886). For the Stuart 
period have also been used Barrington, Observations Upon the Statutes 
(2d ed., London, 1766); Hale, History of the Pleas of the Grown (London, 
1800); Coke, JKejporfa (London, 1826); his Institutes; and the Reports 
of Croke, Kelyng, and Marche. 

Milton’s “Doctrine and Discipline of Divorce,” “ Tetrachordon,” 
and “ Colasterion ’’ may be found in Vols. Ill and IV of his Prose 
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Works (London, 1889-90). The only special work on parliamentary 
divorce is that contained in Macqueen’s Practical Treatise on the 
Appellate Jurisdiction of the House of Lords and Privy Council 
(London, 1842). There are a number of papers relating to the early 
cases in the Beports of the Historical Manuscripts Commission, 
Morgan, Marriage^ Adultery^ and Divorce (Oxford, 1826), has a long 
account; and the Lord Roos suit gave rise to The Case of Divorce and 
Be-Marriage (London, 1673). The proceedings in the Northampton 
case may be found in Howell’s State Trials^ XII. 

The Statutes at Large and Hansard’s Parliamentary Debates are, of 
course, in frequent requisition. For the reform of the laws relating to 
affinity and divorce important sources are the “First Report of the 
Commissioners ” (affinity), in Brit. Documents^ XXVIII iLon- 

don, 1848); “First Report of the Commissioners” (divorce), thid,, 
1559-5, XL (London, 1863); “Evidence before the Select Committee of 
the House of Lords, 1844” (divorce), reprinted ibid.; A Beium giving 
an Outline of Marriage Laws, and the State of the Law of Divorcej in 
three parts (London, 1894); Betum of the Number of Divorces, Part I, 
“Foreign Countries;’* Part II, “Brit. Colonies” (London, 1885-^); and 
the Beport of the Upper House of the Convocation of Canterbury, 
1885 (divorce). 

The development of a liberal sentiment in contemporary literature 
may be traced in A Treatise Concerning Adultery and Divorce 
{London, 1700); Two Cases: The First of Adultery and Divorce 
(London, 1702); the anonymous Essay upon Divorcement (London, 
1715), replying to Milton; Salmon, A Critical Essay Concerning Mar- 
riage (London, 1824), accepting Milton’s views; Cri d^une honnCte 
femme qui reclame le divorce (London, 1770); Cbservatums on the 
Marriage Laws particularly in reference to the Case of Desertion 
(London, 1816); and Plea for an Alteration of the Divorce Laws 
(London, 1831). With these writers may be compared Ireland, Nuptiae 
sacrae (lK>ndon, 1801, 1821, 1830), opposing Bishop Horsley’s argument 
that in case of divorce the Scriptures directly prohibit the marriage of 
the adulterer with the adulteress; Tebbs, Essay on the Scripture 
Doctrines of Adultery and Divorce (London, 1822), too harshly accused 
of plagiarism by the author of the preceding book; Kebie, Sequel of 
the Argument against immediately repealing the Laws which treat the 
Nuptial Bond as indissoluble (Oxford, 1857), opposing the proposed 
divorce law; and Browne, The Marriage of Divorced Persons in 
Church (London and New York, 1896), taking a reactionary |>o6itlon* 

Important for the chapter are Qlasson, HisUdre du droit ei des 
institutions . ... de VAngleterre (Paris, 1882-83); Cleveland, Woman 
under the English Law (London, 1896); Barclay, La femme anglaise 
(Paris, 1896); Lehr, Le mariage, ie divorce, et la separation (Paris, 
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1899); Lecky, Democracy and lAberty (New York, 1896); Neubauer, 
“Ehescheidung im Auslande,” inJZ'FB., VII (Stuttgart, 1887); Swin- 
deren, “Ueber das Gtitterrecht der Ehefrau in England,” tbw?., V 
(Stuttgart, 1884); Hirschfeld, “The Law of Divorce in England and in 
Germany,” in Law Quarterly Review^ XIII, October (London, 1897); 
Montmorency, “The Changing Status of a Married Woman,” 

April (London, 1897); and the able article “Divorce,” in Law Review 
(English), I (London, 1845). The absurd conflicts of English and 
Scottish law, as illustrated especially by Lolley’s case, are discussed in 
Brougham’s “ Discourse on the Law of Marriage, Divorce, and Legiti- 
macy ”(1835) and his “Speech on the Scotch Marriage and Divorce 
Bills” (1835), both in Speeches^ III (London, 1838); Fraser, Conflict of 
the Laws in Case of Divorce (Edinburgh, 1860); and Pergusson, Reports 
of Some Decisions (Edinburgh, 1817); while the proceedings in divorce 
under the old law are treated by Poynter, Doctrine and Practice of 
the Ecclesiastical Courts in Doctors Commons (London, 1822). Besides 
the technical treatises of Bishop, Geary, Ernst, and Hammick may be 
consulted Spence, Equitable Jurisdiction (Philadelphia, 1846); Baker, 
Husband and Wife and the Married Women^s Property Act, 1882 
(London, 1882); Barrett-Leonard, The Position in Law of WoTimn 
(London, 1883); Shelf ord, Marriage and Divorce (London, 1841); 
Browne, Divorce and Alimony (Philadelphia, 1890); Browning, Proc- 
tice and Procedure of the Court for Divorce (London, 1862); idem. 
Exposition of the Laws of Marriage and Divorce (London, 1872); and 
Harrison, Probate and Divorce (4th ed., London, 1891). Among the 
works elsewhere described from which aid has been derived are those 
of Bracton, Blackstone, Reeves, Burn, JeaJffreson, Lingard, Wharton, 
Pollock and Maitland, and Haggard, Reports of Cases in the Consistory 
Court of London (London, 1822). 

For the literature relating to marriage with a deceased wife’s sister 
and other kindred see a footnote below and the elaborate bibliography 
by Huth in the work already mentioned.] 

I, THE EAKLY OHBISTIAN DOOTBINE AND THE THEOBY OF THE 

CANON LAW 

a) Historicalelements of the ChristianteacMng. — ^Accord- 
ing to the spirit of the earliest Christian teaching divorce, 
properly so called, is strongly condemned, though by a strict 
interpretation of its letter it may not be entirely forbidden. 
Between the jGbrst assertion of the new doctrine and the final 
triumph of the canonical theory of absolute indissolubility of 
the marriage bond intervenes a struggle of twelve hundred 
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years, whose more salient features may now be sketched in 
rapid outline. 

To understand the influences which aided in molding the 
conceptions of the founders of the Christian church relative 
to marriage and divorce, one must first of all notice the legal 
and social environment. By each of the three systems of law 
with which originally the Christians were most acquainted 
marriage was treated as a private or lay contract, and its 
dissolution was therefore freely allowed. Among the early 
Q-reeks, at any rate in the Homeric age, divorce is thought, 
on slender evidence, to have been entirely unknown,^ al- 
though the practice arose later. By the Athe3aian law, 
which probably was not entirely supplanted by the Eoman 
until 212 A.D.,® it was freely granted to either spouse. The 
benefit inured, however, mainly to the husband, since to 
begin proceedings for a divorce the wife was required to 
present in person to the archon a written statement of her 
desire; and this, in a society where popular sentiment rele- 
gated woman to a seclusion truly oriental, it was in practice 
exceedingly hard to do.® 

By the Jewish law, as it still existed at the dawn of the 
present era, divorce was the one-sided privilege of the man/ 

* Hofttaa, x, 58 ; xxii, 88. Cf» MisrEE-ScHCi£ANN, I>cr aUUcht jProccw, IX, 

510 ; Obpfckbn, Ehcscheidunp vor Qratian^ 12; Olassok, Le mariagt civil et le ditforcc^ 
151 ; Hruza, Polygamic und Fellikat^ $4 a. 7. 

30BFFCKICN, ap, cit^ 15. 

^ThuB AlcibiadoH n band of men and drajsrRod ** bis wifo H!p{>aretn 

from the archon, when she attempted to got a divorce on account of hia Hcentioua^ 
noHs: WooLSBV, Dhorce aiui Divorce LcgMatiotL, 81, Cf, Oxryc&KHj op, cif., 12, 18; 
and in general on the Grecian law of divorce see MarER-BcHOnANN, l>eratii»rhe 
ccss, XX, 510-13; MdLLEB, Handbueh dcr Alterthummmiseftm'lutft; MCLLftlt ahp 
Bavee’s Die griech. Private und Kriegsalterthilmcr (1^), 152; Popp, £!he$ch/eiduno^ 
12-18; Ti8«ot, Le mariage, 58 ; Gi.as»on, Mnriage civil <*< le 151-53; Wool- 

set, op, citt 25-84. The unfavorable position of the Athenian woman la diacnaaed hf 
Hbuea, JHeEhebegfilndungnachutti*chemBechia,Zh2ZiQiDi^Lafemmei^ft,^*l4 If.; 
OoMBxm, Du divorce^ 17 ; Tebbs, Muay^ 44 If. 

^On Jewish divorce in general see Stubbe, Die She im aiim TortamefU, 81, 82$ 
FEAEimEL, 0rundUniende$ moeaiech-ialmud, Shereehitf 42 81. $ ICetee, Die Beekieder 
Xaraeliteifh Athmer und BCmer, II, 870 £f. ; 2>080BAE, Dob mc»ai$eh4aimud, Shereehtt 
88 f . ; Mxohablis, Shegceetem Jfosfa, 858, 850$ laoRraoHini, Die She noeh mmadmh- 
kUmud,Auffa$$ung,88fi,t Wcmmnmit^TheJmtd^L<mc^Dieoreeiti8S,i BvmmoLr 
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At most there was only a faint trace of the woman’s later 
right, sanctioned by the Talmud, of demanding a separation.^ 
Legally, for the slightest reason, as the school of Hillel 
justly maintained, the husband could put away the wife by 
simply handing her a ‘‘get” or bill of divorce.^ By the 
written law only in two cases, for grave misconduct, was he 
deprived of this power;® though in practice there were several 
ameliorating conditions which tended to put a check upon 
arbitrary action. Thus, while divorce was a private trans- 
action, certain formalities had to be observed in connection 
with the “get” which secured the restraining influence of 
publicity;* and in case the wife was unjustly repudiated the 

MANN, EheacheidungsrecM^ 8 ff. ; Tissot, Lemariage^ 44 S. ; Popp, JEhescheidwng^ 37 iS. ; 
Glasson, Le mariage civil et le divorce^ 145-50; Tbbbs, Essay^ 8 ff. ; Gxde, Lafenime^ 
56 ff. ; COMBIBB, Du divorce, 20 fl. ; WooiiSBY, Divorce and Divorce Legislation, 10-84; 
Thwing, The Family, 40-44; Gbppckbn, Ehescheidung vor Gratian, 14, 16; and espe- 
cially the admirable book of Ambam, The Jewish Law of Divorce, 22 Among con- 
troversial works see Luokoce, History of Marriage, 16 ff . ; Ap Riohabd, Marriage 
and Divorce, 54 ff., 62-72 ; Bbownb, Marriage of Divorced Persons in Church, 5 ff. 

lEzod. 21:7-11; as interpreted by Ambam, ITie Jewish Law of Divorce, 55 ff.; 
Milton’s Prose Worhs, III, 185 ff., 322 ff. 

2 When a man hath taken a wife, and married her, and it come to pass that she 
find no favour in his eyes, because he hath found some uncleanness in her; then let 
him write her a bill of divorcement, and give it in her hand, and send her out of his 
house. And when she is departed out of his house, she may go and be another man’s 
wife.”— Deut. 24:1, 2. The Hebrew Ervath Dabar, here translated ” uncleanness,” 
literally the nakedness of the matter,” or something unseemly,” are the doubtful 
words. The school of Hillel, or the “ broad constructionists of the Bible,” held ” that 
the husband need not assign any reason whatever for his divorce, and that he may, 
for instance, if he please, divorce his wife for spoiling his food.” On the other hand, 
the school of Shammai, or the ” strict constructionists,” held that sesmal immorality 
was the only scriptural ground of divorce ; Ambam, op. cit, 82 ff. Some writers who 
accept the view of the school of Shammai for the ancient law admit that, in conse- 
quence of moral degeneration, the broad constructionists were right for the days of 
Christ: see Busohae, op. czt, 83ff.; Liohtsohbin, op. cit., 86; Miblzxnbb, c^p. cit., 
118-20. Cf. Gbfpoebn, op. cit, 74; WoOLSBT, op. cit, 15 ff.; Tissor, op. cit, 49; 
Tbbbs, op. cit, 28-30. 

sBeut. 22:13-19, 28, 29: The case of the ravisher and that of the husband who 
falsely accuses the y^e of ante-nuptial incontinence ; in the latter instance he is not 
to put her away all his days,” which might be a trifle hard on the woman, unless 
indeed custom allowed her the right to free herself. See Ambam, op. cit, 41 ff. By 
the Mighneh or Oral law other restrictions are graduaUy imposed: ibid., 45. 

4 Before the compilation of the Mishnah the form of the get “was not yet strictly 
fixed, it only having been required to contain, besides the date and the names of the 
parties, the words * Thou art now free for any man.’ ” But later custom required a 
more elaborate form and the “presence of at least ten i>ersons.”— Miblzineb, The 
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dower, representing the ancient moliar^ or purchase price of 
the bride, had to be paid to her from the husband’s property.^ 
Moreover, some of the limitations of the husband’s despotic 
power recognized by the Mishnah or oral law may already 
have been in force ; and the highest ethical sentiment among 
the Jews had long been decidedly against too great freedom 
of divorce. It was the rabbi’s duty as much as possible to 
discourage it and to effect reconciliations between husband 
and wife.^ 

Negatively, however, it was the later law of Borne which 
had most to do with shaping the ideas of the Christian 
Fathers relative to the nature of marriage and the doctrine 
of divorce.® By each of the three ancient forms of marriage 
the wife came or might come under the power of the hus- 
band, in manu virL In the family she was legally regarded 
as being in a daughter’s place, in loco filiae;^ and in each 

Jewish Law of Marriage and Divorce^ 128. Eventually the procedure ia orderinfiTi 
writing, and delivering the bUl of divorce became complex, and it took place before 
a rabbi specially skilled in the law, who thus had opportunity to check hasty or un- 
just action through his advice or by refusing to deliver the document: see Saax<- 
SCHUHTZ, Las mosaUche Eecht, 801; MiSLznrHiB, op, ctt, 118 ff.; Duschax, Las 
mosaisch^almtid, JSkerecht^ 95 ff.; especially liiCHTSCHBiN, Lie She nach mosaiech- 
talmud. Avffasswng, 94 ff, ; and Amram, op. cif., 132-204, both giving full details as to 
the ‘*get.” For the form of the ** get ” see Meveick, “ Marriage,” Diet ChrUt, AtU,^ II, 
nil; Ameau, op. cit, 157; Lxostsohein, op. cit, 188; OusCHAK, op. cif., 148, 144; 
MiELZiyfEE, op. cit.j 129; Seldbn, Uxorebraiea, III, 24; in Opera^ IV, 797. 

1 For fuU details see Ameam, op. ctf., 47, 48, 111-81 ; Hibizxkbe, op. cif., 85-89; 
Stubbe, Lie Ehe, 20, 21. 

a Ameam, op. eft., 25, 45, 78 ff. ; Lioh^sohein, cp. ci«., 87 ff, 

8 In general, on the l^oman law of divorce, see Esmein, MHanges, 17 ff. ; Soaic, 
Institutes^ 881-84, 841; Puchta, XnstituUonen^ II, 408; WIchtee, Ehescheidungen 
bei den Bbmem, 19 ff., 62 ff. ; Olasson, Le maHage civil et Ut divorce, 118 ff, ; REia, 
Las Privatrecht und der Civilprozess der Ebmer (Leipzig, 1858), 445 ff., giving a 
bibliography of the older literature ; PoBB, Ehescheidung^ 18 ff, ; Txssor, Le mariage^ 
56 ff. ; Bennecke, JShebruch^ 2 ff. ; Combiee, Iht divorce^ 29 ff. ; Tebbs, JBSisair, 56 ff. ; 
Zhxshmak, Las Lherecht der orient. Xirche, 4 ff. ; WoonsEV, Livorce and ZHvorce 
Legislation^ 84-49; Oebfoken, Ehesoheidung vor Oratian, 9-12; SrEiBBELMAim, Mhe 
scheidungsrechtf 81 ff . 

* By ootifarreatio and coemptio the man acquired the manm at the nuptials ; but 
by the usus^ or the form through which transition was made from the strict to the 
free marriage, he seems to have gained it only by a year's prescription: when the 
woman neglected her privilege of trinocUum. In the meantime, before the monwi 
was acquired, it is a question whether the woman was legally naor or merely mnoHs 
loeo! Eaelowa, Lie Fomm der tbm* She, 68 ff.; Eossbaoh, Lie rOm, Ske, 1660., 
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case divorce was solely the husband’s prerogative.^ But by 
the beginning of our era all these older and stricter forms, 
with their consequent one-sided right of separation, had 
been practically superseded by free contract in which the 
husband and wife were placed on an equal footing.^ By 
this form marriage became a simple private agreement. The 
wife did not pass under the manu of the husband. She 
retained full control of her property, being in this regard, 
as it were, temporarily deposited at her husband’s side;® 
while divorce became a formless private transaction to 
which the woman was as freely entitled as was the man.* 

243 ff.; SEHLI17G, Die JInterscheidung der VerlGbnisse im Jcanoru Becht^ 5; Soecm, 
Institutes, 263 ; Glasson, Le mariage civil et le divorce, 161, 174 ; HOldbb, Die rdm, 
Ehe, 8 S. ; Geffcken, Ehescheidung vcrr Gratian, 10 n. 4, who cites other authorities; 
WAohtbb, ETiescTieidungen bei den BOmem, 28 ff . 

1 Whether the confarreatio or sacramental marriage was originally indissoluble 

even for the man is uncertain; but later it could be dissolved by diffareaUo: 
Geffckbn, Ehescheidung vor Gratian, 11; Sohm, Institutes, S81; Fustbl pb Cou- 
LANGBS, Ancient City, 60; Thwing, The Family, 37; Glasson, LemaHagedvilet le 
divorce, 174, 179 ; Bossbach, Die rOm, Ehe, 128 ff. ; and Esmein, Melanges, 17 S., who 
believes at first confarreatio was indissoluble. The coempUo, or sale-marriage, was 
dissolved by remancipation, but only in a family council including the wife’s rela- 
tives ; but whether the usus was dissolved in the same way or by prescription we are 
not informed ; Gbfbcebn, op* cit, 11 ; Bossbaoh, op* dt, 131 ; Woopbey, Divorce and 
Divorce Legislation, "Rein, Privatrecht, 4^; Kxtstze, Institutionen (Leipzig, 

1869), I, §776. For the very restricted legal grounds of divorce under the sacra- 
mental marriage see Ungbb, Die Ehe, 71; and in general compare WAohtbb, Ehe* 
scheidungen, 62 ff 94 f£. 

2 After the second Carthaginian war free marriage, or matrimonium sine conr 
ventione in manum mariti, until that time regarded only as matrimonium juris gen- 
tium, was accepted as matrimonium iustum for plebeians as well as patriciems ; and 
it rapidly became the only form observed among the Bomans, except that confar- 
reatio was preserved for the flaminesf while the ustis, though not entirely abolished, 
was deprived of real significance by a senattts consultum under Tiberius which abro- 
gated the efiects of momus in the domain of private law: Gbffoebn, c^. dt*, 11, 12; 
ap* Tacitus, Arvnales, IV, 16; Zhishman, Das Eherecht der orient. Kirche, 5. On 
free marriage see WAohtbe, op. dt., 77 ff., 9Sff.; Bossbaoh, op. dt., 42-62, 182 ff., 242; 
Kablowa, Die Formen der rbm. Ehe, 79 fl. ; Esmbin, Le mariage en drdt canonique, 
n, 46 ; Sohm, Institutes, 263, 267, 268; Ungbb, Die Ehe, 72 ff. 

8 Maihb, AndemA Law, 150. 

* Freedom of divorce in matrimonium sine manu reacted upon the manus mar- 
riages to the extent that the causes of dissolution were increased in number. 

**The famous divorce of Sp. Carvilius Buga [ca. 520 A. XT. C.] is not only the 
first Boman divorce in general, but also the first dissolution of a manm marriage in 
which no fault but merely a vitium corporis of the woman was assigned ” as ground 
of action.^ Gbbfokbk, op. dt, 12. But it is very doubtful whether this is really the 
first divorce among the Bomans : WAchtbb, op. dt, 82 ff. ; Combibb, Du divorce, 42 fi. 
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No intervention of court or magistrate was essential. So 
far, indeed, was carried the theory of absolute liberty of 
either spouse to dissolve the contract that, according to 
Cicero, the jurists in one case were in doubt whether a 
divorce did not legally arise ipso facto through the consum- 
mation of a second marriage by one of the parties during 
the lifetime of the other.^ Augustus, however, introduced 
an important change in the interest of publicity, requiring 
the party wishing a divorce to declare to the other his pur- 
pose in the presence of seven witnesses, who must be Roman 
citizens of full age; otherwise the divorce to be null and 
void.^ But there was no intention through this condition of 
establishing the jurisdiction of the state in the matter of 
divorce, which remained, as before, a private legal act of the 
interested persons. Still less was it the purpose of the 
state to put any material restriction upon the freedom of 
divorce.”^ To this liberty there was but one exception* 
The freedwoman might not repudiate her patron, her former 
master, who had taken her in marriage.* In all other cases 
the divorce, however arbitrary or unjust, was legally effect- 
ive. There was no action for the restitution of conjugal 

The time is uncertain. According to Dionysius, the divorce occurred in 530 A. U. C. ; 
whilo Avhm Oklliob, Noctes atUcac^ IV, S, §2, xvii, 21, gives coafusingly 519 and 
623 as the date. Compare WAchter, op, Savxonv, ‘'Ueber die erste. 

Bhescheidung in Bom,” Abhand* d, fc, Akad, d, WU, in Berlin^ 1314-10 < Berlin, 1318); 
Ekik, Privatrci'M^ 45011.; Karlowa, BechUgemhichUt 188; OLAaeON, Lt nuinVigc 

ohil €t le divorce^ 175; Woolsky, Dit'orre, S9; TawiNO, TheFomilg^ 30; Popp, 
9cMidung^2^; Lanoeron, I)u divorce, 17. 

1 Cicero, Do orat, 1, 40, SO: Geffcken, op, oiU 12, 

2 By the Lex Julia de adulUrii$ of ca, 1« B. C. ; Oeffchsk, op, 15 ; JOia, Die 

Shegesetze dez Auguatuz^ 86-39. For the best analysis of the IjtJr JuUa^ with an 
account of the preceding history, see 3SsiCEn<, M^langeB^ 71-169; and compare 
KECKE, Shebruch^ 2-6. 

SOsFFCKBN, op, ciU h*)- 

4 By the Lex Julia et Papia Poppaea of 9 B. C. ; but even this raatriotion was 
narrowed in various ways; Gbffckbk, op. eiU 15; WAcbtee, op, cit,^ 148 Il 
should be noted, however, that the hnaband was compelled to put away a wife 
guilty of adultery. On this law sea ilOxs, Die JSShepeUse dm AuguMtuz, 49 if. $ Commmk 
Lu ditforcot 56. 



Histobt of Sbpaeation and Divorce 17 


rights ; though the responsible party might in certain cases 
suffer pecuniary damage.^ 

What were the moral and social results of this excessive 
freedom of divorce? To many the answer seems easy 
enough; for during the later republic and the early empire 
the laxity of the nuptial bond became a notorious scandal. 
At the capital, and especially in thetimperial circle, wives as 
well as husbands gave free rein to their licentious passions. 
Marriage became unpopular. A recent historian even 
declares that “almost always” it was ended by divorce.^ 
Already in the age of the Q-racchi, Metellus the Macedonian 
cynically exclaimed: “Eomans, if we could get along with- 
out wives, assuredly none of us would accept so grievous a 
burden; but since nature has ordained that one cannot live 
easily with them, nor live without them, let us sacrifice the 
happiness of our short life to the perpetuity of our nation.”® 
Later even the most distinguished and reputable men, as if 
in mockery of wedlock, put away their wives on purely 
selfish or absurdly trivial grounds.* To believe the exag- 

1 “ ScheidTing znfolg© friedlicher tJbereinkxinft (divortium consensu) sowie ein- 
seitige Scheidung aus einem rechtm&ssigen G-rnnde, ohne dass eine Verschxildimg des 
entlassenen Gattan vorlag {divoHium bona gratia), war dnrchatis erlaubt tmd batte 
far keinezi der sich Trennendeu nachteilige Eonsequenzen, bei wilUctLrlicher Schei- 
dxing {repudiurn iniustum) traf ihren Urheber, bei der durch. Schald des einen Teils, 
namentlich dtxrch Ehebmch veranlassten Scheidung den Schnldigen Nachteil an 
Geld nnd Gut.”— Gbkfokbn, op, cit,, 15, 16; ap, Ulpian, VI, 13. See Rsisr, Due Pn- 
vatrecht, 438 ff. Forfeiture of property rights for adultery was prescribed by the Xea? 
JvZia de adulteriis: Esscsun, Melanges, 114; Unobb, Die JShe, 86; GijASSON, Le 
mariage civil et le divorce, 178, 179. On the legislation of Augustus compare Wool- 
SEY, Divorce^ 47, 49, 88, 89, 92-94; and JOBS, Die Ehegesetze des Augustus, 

2 Glasson, op. dt, 176, 178. Poisoning became a frequent substitute for divorce, 
especially where marriage by corifarreatio had been contracted : ihid,^ 177 ; Woolsby, 
op, cit, 42, 43. 

8 Aulus Gbllius, Noctes atticae, 1, 6. 

4 “ We find Cicero repudiating his wife Terentia, because he desired a new 
dowry ; Augustus compelling the husband of Invia to repudiate her when she was 
already pregnant, that he might marry her himself; Cato ceding his wife, with the 
consent of her father, to his friend Hortensius, and resuming her after his death ; 
M»cenas continually changing his wife; Sempronius Sophus repudiating his wife, 
because she had once been to the public games without his knowledge; Paulus 
iKmilius taking the same step without assigning any reason, and defending himself 
by saying, ^Hy shoes are new and well made, but no one knows where they pinch 
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gerations of the satirists, one changed his partner almost as 
often as the cut of his garment.^ ‘‘Seneca denounced this 
evil with especial vehemence, declaring that divorce in 
Rome no longer brought with it any shame, and there 
were women who reckoned their years rather by their 
husbands than by the consuls.”^ Nevertheless, the abuse 
was more a result than a cause of the gradual decline of 
Roman morals during the two centuries following the con- 
quest of Carthage.^ Doubtless, the state in neglecting to 
exercise a proper jurisdiction in this field had abrogated a 
function important for her own stability. Proper restraints 
would have lessened the evil. But the character of the law 
was very far from being its sole, or even its primary, cause. 
“In a purer state of public opinion,” well observes Lecky, 
“a very wide latitude of divorce might probably have been 
allowed to both parties, without any serious consequences. 
The right of repudiation which the husband had always 
possessed was, as we have seen, in the Republic never or 
very rarely exercised. Of those who scandalised good men 
by the rapid recurrence of their marriages, probably most, 
if marriage had been indissoluble, would have refrained 
from entering into it* .... A vast wave of corruption had 
flowed in u|)on Romo, and under any system of law it would 

xne,* .... ChrlstianH axiid Pagans aohoed the same complaint. According to 
TertttUian ^divorce is the fruit of marriage.* Martial speaks of a woman who had 
already arrived at her tenth husband; juvona2« of a woman having eight husbands 
in five years. But the most extraordinary recorded instance of this kind is related 
by Bt. Jerome, who assures us that there existed at Home a wife who was married to 
her twenty-third husband, she herself being hia twenty-first wife/*— Litcxt, of 

J^uropean MoraU^ H, 806,307, who cites the authorities in the margin. For oUier 
iUuatrations see Wooi^ssit, op. cif., 80-^; TawzNO, The 36 fi. 

i The evidence of the satirists, jurisconsults, and other writers regarding the 
abuses of divorce, with fuU citation, is collected by i>at PrimUebtn 

der JSdmer, 1, 66~«0; and O 1 .A 88 ON, op. cif., 175 ff. See. for example, JuvipiAi#, ddf,, 
XX, 229; VI, 230; Fx^autps, Mercoi., 805; QonfTXJUXAN, V, 11, 35. 

3 Lboet, Hist, qf fBwropean MoretU^ 11, 807* Qf. Sshpca, De HI, 16; also 
PXiUTABOB, Lives (London, 1890), 526, 531, 582 (Cato of Utioa). 

3 On the depravation of Eoman society see Ugggg, JMe JSta, 80 If. ; Coxemm, Dm 
divorce^ 51 ; Fopy, SlhmkeidmHi^ 28 flf. 
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have penetrated into domestic life. Laws prohibiting all 
divorce have never secured the purity of married life in 
ages of great corruption, nor did the latitude which was 
accorded in imperial Eome prevent the existence of a very 
large amount of female virtue.”^ Nor, it may be added, does 
it appear that the family life of the people at large, notably 
that of the middle classes in the provinces, was seriously 
tainted by the social corruption of the capital, where all the 
causes of moral degeneration were especially active. 

It is, however, not surprising that the founders of the 
Christian church should have regarded the laxity of the 
marriage bond as a sign, if not the primary cause, of the 
degradation of Roman society. From the beginning an 
earnest effort is made so far as possible to restrict the liberty 
of separation and to prohibit the persons separated on proper 
grounds from contracting further marriage. 



1 Lbckt, op. cit, II, 307, SOS. 

2 The principal passages are Matt. 5:31, 82; 19:3-12; Hark 10: 2-12; Luke 16: 18; 
1 Oor. 7 : 10-16 ; Rom. 7 : 2, 3. 

In general, on the interpretation of these passages, consult Geffoeen, She- 
scheidungr 16 ff.; Esmeik, Ze manage en droit canonique^ 11, 48 £E.; Feezseit, 
Cfeschichte des can, JBJherechts, 769, 770; Fsibpbbeg, Lehrhuch, 337 fl.; Lobi?ing, 
Qe$chichte d, deutachen KirchenrecTUSjTX 606; Peeeonb, De mat Chr.^ HI, 147-219; 
EoskovAny, De mai, inecc, cath.y 11,61-187; Mbyeiok, in DicJ. Christ, Aw#.,II, 1110; 
ZmsHMAN, Das Eherecht der orient. Kirche^ 96 ff., 734; Gidb, La femme^ 169 ff.; 
Thwing, !Z7ie Family^ 45 ff.; WooLSBY, Divorce, 50-85; Popp, EA- csc/icicJwnp, 51 ff. ; 
Tebbs, Essay, 74 ff. ; Stbippblmann, Ehescheid/ungsrecht, 11 ff. ; especially Hilton, 
“ Doctrine and Discipline of Divorce,” Prose Works, III, 180 ff. ; idem, “ Tetra- 
chordon,” ibid., 322 ff. ; Mbntzbe, De conjugio, 190 ff. ; SA.ECBErus, Vom heil. Eh^ 
stonde, 161 ff.; and Buoeb, in Milton’s Prose Works, III, 296, passim. Partisan 
writers are Hovby, The Scriptural Law of Divorce; Cavbrno, Divorce, 29 ff.; Ap 
Eiobabp, Marriage and Divorce, 77-112 ; Luoeooe, Mist of Marriage, 44-79 ; Bbownb, 
Marriage of Divorced Persons in Church, 27 ff. 
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is forbidden to put away the wife except for un- 
feitlifuliiesa^ Divinely created as male and female, “they 
twain shall be one flesh;” and “what therefore God hath 
"^Eahed together, let not man put asunder.”® Whether for 
the same reason the woman may put away the man, or 
whether either the innocent or the guilty party may con- 
tract a second marriage, we are here not expressly informed. 
^Inferences may, of course, be drawn by assuming that Jesus 
had the principles of the Jewish law in mind; but this 
mode of procedure is scarcely satisfying.® 

ahltr light on th^ important 
the ■ pbscuriiy ; for both 
prohibit pot 

W|wi¥»bion 

1 On the use here of the e^eneric term pcmeia (fomlcation), instead of the speciSo 
moicheia (adultery), see Milton, “Tetrachordon,” Prose Worki^ 111,9^ ff,; also the 
labored argument of Woolsey, JOivorce^ 60-70; Zhishkan, Pas JT/ierccAt der orient 
Kirche-, 578 £f.; Meyrick, in Diet ChrUt Ant^Xl^ 1110; OsA y, JETusdand and Wife^ 
95, 104 ff. ; Ltjckock, Eist of Marriage^ 56, 57 ; Ap Biceaed, Marriage and Divorce^ 
80; Sbldbn, Uxor ebraica^ III, 23, 27. 

The scope of pomcia is of historical importance; for some of the early Fathers 
and some of the loaders of the Reformation by giving it an aUegorical meaning 
sought to multiply the scriptural grounds of divorce, Cf, PaEissN, Oeechithte dee 
can.. EherechUj 770; also Milton, in Prose TForfcs, III, ^5 ff., 39i ff. In general read 
the elaborate essay of Morgan, Marriagey Adulteryt and Divorce^ II, 394-5S0, on 
pomcia, 

3 Matt. 19:4-^; cf, 5 : 31, 32, and Mark 10:6-9, This doctrine is laid down in reply 
to the Pharisees who ** tempting him** ask: “Is it lawful for a man to put away 
his wife for every causet”— doubtless having in mind the teaching of the school of 
Hillol. When J esus declares that “ what therefore God hath ioinod together, let not 
man put asunder,** tliey further demand : ** Why did Hoses then command to give a 
writing of divorcement, and to put her away?’* To which “he saith unto them, 
Moses because of the hardness of your hearts suffered you to put away your wives; 
but from the beginning it was not so.** Thus, It may be suggest^, Jesus admits that 
legally the followers of Hillel — the “broad constructionists are right In their 
Interpretation ; while morally he sidm with the school of Shammah See n, 2, 
p, 13, above. however, the specious assertions of Woolsey, Divorce^ 68, 

8 By the Jewish law, of course, the woman had no right to divorce her hnsbend 
for any cause; the man putting away hta wife could take other wivee; and the 
woman divorced for adidtery >— the only cause of separation contemplated by Jesus 
^was stoned to death, Qf, GaypoEnN, Sheecheidung, 17; and WooLaxY, cp.cif., 
59 ff., 70 ff., who holds that the words of Jesus apply to the wife equally with the 
man, and that the innocent, though not the guilty, party may marry again, suitain* 
ing his poelticm, as he fancies, by reference to Paul In 1 €or„ chap. t. For a fair 
sample of theological special pleading see Beownb, Marriage ef iHeoroed Pencm 
fn Chnroh^ 80 ff. 
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granted on tie ^ijtiarity of Matthew. Mari 

a new stutnbling-bloek. In the presence of the Phari- 
sees, who sought to tempt him, Jesus is made to put aside 
as morally wrong and born of hardness of heart the harsh 
freedom of divorce secured to the man alone by the Mosaic 
code; while “in the house” he tells his disciples that “who- 
soever shall put away his wife, and marry another, com- 
mitteth adultery against her,” and “if a woman shall put 
away her husband, and be married to another, she commit- 
teth adultery;” in doubt whether legal sopA^- 

ihJb privilege of a further marriage is sanctione^^ 
— in' effect thus anticipating the later distinction between 
^voTce quoad ihorum and quoad vinculum; or, if such 
separation be sanc^jk)|^, wh^her, in sharp contrast to the 
spirit of Jewish la'^jt,,the wife is placed on a level with the 
hiisBaOTth this regar^ 

The utterances of Paul on this subject,^ as on all ques- 
tions connected with marriage and the family, are of the 
highest importance in view of their historical consequences. 
Kef erring directly to the teaching of Jesus, he first seem- 
ingly denies the right of divorce to either party. With 
Mark and Luke he omits the exception mentioned by 
Matthew; and with Mark he expressly forbids the wife to 
“depart from her husband,” adding, however, the inconse- 
quent and bewildering command, “if she depart, let her 
remain unmarried, or be reconciled to her husband.” Here 
apparently, where both persons are believers, separation a 
mensa et thoro is approved. Whether in such case this is 
the only Christian form of divorce allowed either party, 
however grave the cause of separation;® or whether his rule 

11 Cor. 7:8-16. 

2 The Catholic doctrine as finally settled. Woolsby, assuming that this is a 
case of separation of two “ believers ” for some “ dissension ” or other cause less than 
adultery (which he holds allows a second marriage), says, ‘‘we have here an actual 
sex)aratioa a mensa et tore without a separation a vinculo matrimonii. This third 
state between absolute divorce and full marriage union has then the sanction of the 
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applies to the woman only, and then merely when some 
lesser ground of action exists, the Apostle to the Grentiles 
fails entirely to place beyond the field of debate. 

Thus far Paul has spoken professedly on the authority of 
“the Lord.” Next he contemplates the case of an existing 
union between a Christian and an unbeliever; and on his 
own judgment he admits a new ground of separation. “But 
to the rest speak I, not the Lord.” The Christian may not 
put away or abandon his spouse on account of difference in 
religious faith. “For the unbelieving husband is sanctified 
by the wife, and the unbelieving wife is sanctified by the 
husband: else were your children unclean; but now are they 
holy. But if the unbelieving depart, let him depart. A 
brother or a sister is not under bondage in such cases.”' 
Again, through this last remark, the seeds of dissension are 
planted; for it is not clear whether the “bondage” from 
which the brother or sister is freed is that of the existing 
marriage or the irksome necessity of perpetual single life 
after separation. 

these IBibbe passages, often vague and posslixig in 
extreme,* was eventually erected the whole dootiiB# of 
^ medlaaivtd ohuzch rating to dmivoe. It is not surpris- 
ing that harmony was reached only after many centuries of 
struggle. With the exact processes of argument by which 
ingenious theologians have in all ages sought to reconcile 
or interpret the scriptural teaching we are here but little 
concerned. At present we are mainly interested in the 

Apostle— uot of course as something desirable, but probably as a kind of barricade 
against divorce and a defense of the Savtonr^s commandment. It may be inirodtioed 
therefore into the law of Christian lands.”— ihwrcc, U, 

11 Cor. 7: 12-16. 

dThus Axiammm (De adult conjug.) confesses the extreme diBSimIty of reooa* 
oiling the scriptural texts relating to divorce and seoond marriage: ”His ita pro 
meo modulo pertraotatis atQue diacussis tjuaestionem tamen de coniugiis obscuria* 
simam et impUcatlssimam esse, non nescio.” On this Feusbm (OeseMclde dee tarn* 
JShereohtt, m, TIB) remarks, *‘es wird ihm hierin gewiss jeder xasUmmei)« der die 
Worte der hi. Sohi^ dorchliest.” 
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general results of thought as they find expression in the law 
and practice of the church previous to the Reformation. 
The subject presents four phases or aspects of development, 
each of which will be briefiy considered: the views of the 
early Fathers; the legislation of the Christian emperors; 
the compromise with Q-ermanic custom ; and the final settle- 
ment of doctrine in the canon law. 

6) Views of the early Fathers. — During the first four 
centuries of our era the so-called “strict” construction of 
the utterances of Jesus and Paul relating to the twofold 
question of separation and second marriage was formulated 
by the Fathers of the church; and the principles then 
agreed upon were in the end, after an intervening period of 
vacillation and compromise, to be accepted and elaborated 
into a complete system of law by the canonists. The litera- 
ture of this early debate may be regarded as reaching from 
the Pastor of Hermas, a writer in the first half of the second 
century, highly respected in Christian antiquity,^ to Augus- 
tine, late in the fourth century (died 430), who towers above 
all the other Fathers in his influence for good or evil in the 
history of European thought. At first the Pauline interdict 
of further marriage after separation receives more attention 
perhaps than the question of divorce itself, with its assigned 
cause as laid down by Jesus; for it is strongly urged that 
the chief evil of a^too lax divorce system, such as the 

1 G-bffokbn, JEheseheidunQi 18-20. In general on the views of the early Fathers 
see also FitBisBN, Geschichte des can. JSherechts, 770 ff. ; Bsmbin, Le mariage en 
droit canonique^ II, 48-65 ; Mbybiok, in Diet. Christ. Ant., II, 1110 ; Woolsby, Divorce, 
86fle., 107 S. ; Popp, Ekescheidung, 54 ff.; Obbvb, Ehescheidung, 190 ff. ; Observations 
on Mar. Laws, S30 ff.; Moy, Ehorechi der Christen, 10-45; Zhishman, Das Eherecht 
der oriont. Kirche, 99-102; Luckook, Bist. of Marriage, 80-153; Tbbbs, Essay, 125 ff.; 
MiiiTON, “ Tetraohordon,*’ Prose Works, XU, 414 fE. ; Bttbnbt, Mist, of the Beforma^ 
tion, 1, 26-133, 330 ff., who discusses Henry VHI-’s divorce from Queen Katherine and 
summarizes the results of Cranmer’s examination of the Fathers and early canons in 
connection with the Northampton case. Burnet’s summary is also given by Gbaby, 
Marriage and Family Relations, 577, 578. 

For the Roman Catholic view see particularly Gcooi, Uncmfldsbarlceit der ch. 
Wie, 1 ff. ; BosbovXny, De mat. in ecc. oath., II, 1 ff., 187 S., 198 ft. ; Pbbbonb, De 
mat* Christ*, III, 221 £f« 
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Roman, is the facility of second marriage regardless of the 
guilt or innocence of the parties.^ Setting aside for the 
present the case of the Christian whose unbelieving spouse 
voluntarily departs — the casus apostoU or privilegium 
Paulinum^ as it is later styled by the canonists “ — nearly 
all are agreed that divorce is forbidden except for the one 
cause mentioned by Matthew. There is, however, a diver- 
gence of view in two important particulars. On the one 
hand, certain writers, such as Tertullian and pseudo- 
Ambrose, following the principle of the Jewish law, admit 
this ground of repudiation to the advantage of the man, but 
not to that of the woman; while others, like Epiphanius, 
maintain the equal right of the sexes in this regard. On 
the other hand, in a few instances the word ‘‘adultery’’* is 
accepted in an allegorical or spiritual sense, thus greatly 
widening the field of divorce. In this way, for example, 
Hermas, Hieronymus, and, for a time, Augustine anticipate 
the mode of interpretation adopted by some of the Reforma- 
tion Fathers, admitting idolatry, apostasy, and covetousness, 
equally with carnal transgression, as proper grounds of 
separation.* 

The case is similar with respect to second marriage. 
Apparently there is a strong tendency from the beginning 
to treat marriage as indissoluble, but, “intentionally or 
unintentionally,” the utterances of the Fathei^ on this vital 
question are unclear. Frequently they content themselves, 
as Geffcken observes, with a “paraphrase of the scriptural 

1 C/. Gkitfckbn, op . la 

a Bsmbin, op. cit^ 1, 220 ff. ; n, 268 

« Or fornication,*’ tho jpomcfa of Matthew. 

^ df. the sonroes cited by Fftiiflistr, Ooachichto da can. 110; Mbykxce, 

in XHct. Christ. II, 1H0, Thia view i« taken by AnooaTfWB, Oc arm. cEom. 
in montc^ c. xvi; but he donbta ita correetnese in the ** Eetractionas ** Uwtnxcm^ loc. 
oit TertnUian shows also that mishandllns: and insnlt, as well as adoitery, are oon- 
sidered snfflcient grounds of separaticm ; Obswoebm, 20, 2t« See how* 

ever, Pbe&oiib, De mat. christM III, 2M fS. 
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texts relating to ttie matter.”^ Seemingly, according to the 
common or prevailing opinion, neither party whether inno- 
cent or guilty is allowed to form a new marriage during the 
lifetime of the other; bnt there is on this point a great lack 
of precision.^ Tertullian, after yielding to Montanism, even 
goes so far as to reject all second marriage as un-Ohristian; 
and the same position is taken by Minutins Felix.* There 
are, however, less rigid constructions. By some Fathers 
the right of remarriage is conceded to the man repudiating 
a guilty wife, while they deny it to the woman under like 
conditions. Others, actuated by a livelier sense of justice, 
like Epiphanius, concede it to both consorts alike ; but these 
opinions are rejected by the majority.* More and more, in 
theory if not always in practice, the antagonism of the 
church to the second marriage of a divorced man or woman 
becomes apparent as we approach the close of the period 
under consideration. This is proved even by the action of 
the provincial assemblies. Thus the Spanish Council of 
Elvira of the year 306 decrees that the woman who puts 
away a guilty husband and marries another shall be excom- 

1 Q-hffckbn, op. cit.^ 21. Cf. Fkbisbn, op. cit,^ 770, who says : “ Man hatte, wie 
es soheint, hier eine Scheu sich dxirchans klar zn erklaren. Sichet ist jedoch das 
eine, dass sich keine Stelle findet, welche die Wiederverheiratung in solchem Falle 
fadulteryj als schriftgemass verteidigt hatte. Vielleicht wuxden die Kirchenvater 
hei ihrer Ansioht TOn der alten Anschannng geleitet, nach welcher die zweite Ehe in 
jener Zeit aberhanpt gemissbilligt, als honestafomicatio^ angesehen wnide.'' 

2 Thus the strict view is taken by Justin Martyr, Clement of Alexandria, Tertnl- 
lian, and Cyprian. They all declare, says Febisbn, that “whoever marries a 
divorced person commits adultery; ’’ but he adds, “ Dass dieser Ehebruch auch dann 
statthabe, wenn die erste Ehe wegen Ehebruch geschieden, sagt meines Erachtens 
keiner der genaimten Kirchenvater, ebenso wenig wie sie sagen, dass in solchem 
Falle die Wiederverheiratung arlaubt sei.”— Op. cit, 770, 771. Cf, Lobning, op. cif., 
607; who is criticised by Gbffokbn, op, cit, 19 n. 1; also Esmbin, op. cit., n, 49 ff.; 
Pbbbonb, op, cit„ in, 243 £P.; Woopsbt, op. cit,^ 109, XIO; Zhishman, op. cit., 101, 

sTbetuliiIAN, “ On Monogamy,” in Donaldson’s Ante-NiceneFatTierStJVt 66, 
67. See also Gbffokbn, op. cit,, 19-21. 

* Esmbin, op. cif., n, 61. Chbysostoh (De libello repudii^ c. iii), Asterius of 
Amasea, Theodoret, and Hilarius of Poitiers all appear to hold that marriage is 
absolutely dissolved by adultery, from which the right of second marriage for both 
parties logically follows: ibid,^ 11, 50, 51; Zhishman, op. oit,^ Id, 102; Gbffokbn, op. 
cit, 31* 
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munioated; and, save in case of mortal sickness, she shall 
not be admitted again to communion until after her first 
husband’s death. If, however, she have left her husband 
without cause and contracted another marriage, she shall 
not be admitted to communion even on the death -bed; but 
nothing is said concerning a dissolution of the later mar- 
riage/ Similar in spirit are the canons of the Council of 
Arles held in the year 314. The general principle of the 
indissolubility of the matrimonial relation is positively 
asserted,^ but in connection with a concession which illus- 
trates the practical difficulty of consistently enforcing the 
new doctrine in all parts of the Koman world. The youth- 
ful husband* who puts away a guilty wife is to be ‘‘advised’’ 
not to marry again during her lifetime; thus dealing far 
more gently with the man than did the Council of Elvira 
with the woman for the same offense/ 

Finally, with Augustine, the strict doctrine of the early 
church takes a definite form, to which the masters of later 
times look back as to an authoritative canon of interpretation. 
He gave to the theory of indissolubility, declares Esmein, 
a “basis solid, in a measure scientific. He gave it a con- 

1 Fbeisbn, op, cit^ 771. Cf, also Gbbvb, Eheacheidunff^ 285, 20Sff« (seocittd mar* 
riage in general) ; CiCK>i, Unaujldsharkeity 83 &, ; Obffobbn, op, cit, 22 ; 
cit,t II, 608. 

3 The rubric of Canon 20 of the oounoil runs: X3t is, cujus uxor adulteravit, 
aliam ilia vivonte non accipiat.’*— F ebxsbh, op, ci<., 771. 

8 The canon itself provides: I>e hla, qui eoniuges suas in adulterio deprehan* 
dunt, et iidem sunt adolesoeutes fidoles et prohibentur nubore, plaouit, ut, in quan* 
turn possit, consilium iis detur, ne viventibos uxoribos suis licet adulterls alias 
aocipiant.*' 

4 This disparity is variously cxplaiued. FaszsxN, op, 771, sees here the 
influence of the Boman law (o. 1, Cod, att teg. Jut, iix-9J}, which he aUoges Judges 
the man more leniently than the woman; but GarycKEN, op, citt 22, 23, explains it 
more reasonably as the result of a difference of local practice, since such a discrim i* 
nation between man and woman the church had thus far sealoualy opposed ; and, 
besides, he insists that the passage from the code is not in point* It should be 
remembered, also, that some of the early Fathers, as we have seen, followed the 
illiberal principles of the Mosaic law discriminating against the woman ; this piejn* 
dice may have prevailed at the Council of Arles. On these oounclls see also , 

<^p. cit,, II, 66, 66} Lobjobo, op, oif*, II, 009 ff. 
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sistency forced from the sacrament of marriage. He set 
aside at one stroke all the causes of divorce admitted by the 
secular law: sickness, captivity, or prolonged absence. He 
was, one may say, the artisan who gave the final touch to 
the theory of indissolubility.”^ According to Augustine, 
adultery is the only scriptural ground of separation; but 
even this does not dissolve the nuptial bond. Moreover, 
those who, following the letter of Matthew’s text, would for 
this offense allow the man, but not the woman, the right of 
repudiation, he ‘‘justly reproaches with violating one of the 
great principles of Christian law — the equality of the 
wedded pair.”^ Similar views are held by Hieronymus, 
Ambrose, Jerome, Chrysostom, and other contemporaries of 
Augustine;® and it is probably due to his influence mainly 
that in 407 the strict theory of indissolubility was pro- 
claimed by the Council of Carthage;* as already in 406 it 
had been accepted in a decree of Pope Innocent I. addressed 
to the bishop of Toulouse.® 

In practical life the strict theory of the Fathers came 
very far short of realization. Hermas, who strongly favors 
the rigid view, allows the man to marry again whose wife 

1 Esacein, op. city II, 53. ** Mais c'est vraiment dans saint An^stin qne Ton 
voit 6tablie pour la premiere fois une relation logiqne et nficessaire entre le sacre- 
znent et l’indissolubilit6.”— I, 65. Cf. Woolsbt, op. cit, 110; Zhishman, op. 
dty 124, 

sEsmbin, cp, cii., II, 51, 52, who collects the important passages from Augus- 
tine’s De adult coujttg., and his other works. Qf. Feeisbn, op. cit, 772-74; Woolsbt, 
op, 69, 110-13. 

sFbeisbn, op. cit, 772-74; Woolsbt, op. city 112 (Jerome). See Chbtsostom, 
Homiliay XIX, in 1 Cor., chap. 7, as opposed to his De libello repudiiy c. iii, already 
cited. Hieeontmus, Bpist 77 ad Oceanum de morte FabiolaCy c. 3, thus expresses the 
doctrine of equality of the sexes: “Apud nos, quod non licet feminis, atque non 
licet viris,” Such also is the view of Lactantius : Woolsbt, op. cit, 116. 

4 ** Placuit, ut secundum evangelicam et apostolicam disciplinam neque dimis- 
sus ab uxore, neque dimissa a marito alteri conjungantur, sed ita permaneant, aut 
sibimet reconcilientur. Quod si contempserint ad poenitentiam redigantur”: con- 
tained in Decret, Graty c. 5 C. 32 qu. 7. Of, Feeisbn, cp. city 774; Esmbin, op. city 
II, 66, 57. 

8 Feeisbn, op, cit., 774, 775; Esmbin, op. city II, 59, 
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sins a second time after once being reconciled.^ Basil goes 
farther, declaring that the husband abandoned by his wife 
is worthy of pardon, and that the woman who then marries 
him is not condemned.^ Even Jerome excuses Fabiola, a 
young Christian woman of high position who had repudiated 
a licentious husband and contracted a new marriage, saying, 
if she is blamed because when her husband was divorced 
she did not remain unmarried, I will readily admit her 
fault, while I admit her necessity.”* Origen shows that 
some rulers of the church in such a case permit a woman to 
marry again while the first husband is living;* and Augus- 
tine confesses that the women who abstain from remarriage 
after divorce are extremely few.® 

c) The legislation of the Christian emperors . — Where 
the most severe teachers of the early church, and even the 
ecclesiastical councils themselves, as we have seen, were 
thus led to temporize, it is not surprising that an enlight- 
ened secular policy should be compelled to take intermediate 
ground. The legislation of the first Christian emperors 
goes far beyond the narrow limits which Tertullian, Clem- 
ent, or Augustine would have drawn. For centuries, through 

1 Verily, if her husband do not take her back, he sins, and allows himself to 
commit a ar^eat sin ; ho ought to take back the sinning woman who has repented ; but 
ought not to do this often. For there is one ropentance for the servants of Ood,” 
Hebacas, nib. XX, mandat, iv, o. 1; WoonsEy^s translation, J>ivorc€^ 208. Thus 
Hermas understands Paul in 2 Cor, 7: 11 to refer to adultery as the cause of separa* 
tion. Of, Gepboken, op. cit^ 18, 19; Freisbn, op. ctt,, 770: WoonsEt, op. cif., 107-9. 

3 Babxlxus, JBlpiBt. ad Amphiloch.y c. 9; Quare quae reliquit, cat adultera, al ad 
alium virum acoesait, qui autem relictus est, dignus est venia et, quae una cum eo 
habitat, non condemnatur.” Of. Fbbisbn, op. 772; Oefksken, op. oit, 30; 
Bsmein, op. citt IX, 65 { Pebbone, op. «*e., IXX, 288. Ebipbaeics <P«nano»i, lib, 69i, 
c. 4) takes a similar position ; Feexse}«, op. citn Ti2. 

8 JmBOUCB, Ad Oaeanum, cc. iii, iv. €f. Woomet, op. cit, m, 113; EaicxiK* op. 
city XX, 55. 

^Obxsxites, Comment, in Matt^ tom. xiy, no. 23. He doolarse this practice to 
be against the Scriptures; but still he is not InoUned to judge severely, as it has 
been adopted to avoid worse evils. Qf. Feexsee, op. cit., 771 ; Bbkexe, op. oit.^ XI, 
ftAuorrsnKE, JOe oonfup. advU.<, XX, 17, See Fexisee, op. ejt, T72. Augustine 
also admits that the man who contracts a new marriage after putting away a gcdUfty 
wife commits merely a venial sin: JOofido ef cperthns, o, gig; op. c4t« XX, 58| 

WOOXtSET, op. cit.t 
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every change in the statutes, the Roman principles of one- 
sided divorce and divorce by mutual consent were main- 
tained, though it was precisely these principles against 
which primitive Christianity took its firmest stand, “It 
was a , maxim of Roman law far down beyond the time 
when the emperors became Christian, that no obstacle ought 
to be put in the way of a dissolution of marriage caused by 
the free consent of the partners, liberty of marrying again 
being in this case equally unrestricted. The lawyer Paulus 
says, that it has been thought improper that marriages, 
whether already contracted or about to take place, should 
be secured by the force of penalty [poenae vinculo dbstringi)^ 
that is that two parties ought not to be forced by fear of 
penalty either to enter into a state of wedlock to which they 
were pledged, or to keep up such a state if they were agreed 
to the contrary. And it was laid down that marriage was 
so free, according to ancient opinion, that even agreements 
between the parties not to separate from one another could 
have no validity (jpacta ne liceret diverter e non valere)^ ^ 
One-sided divorce was equally free, except in the cases and 
under the conditions fixed by Augustus,^ “saving that here, 
if the woman had caused the divorce by her conduct, a large 
share of her dower was withheld from her, and if the man 
had caused it, he might be liable to pay over the whole of 
the dower, and that within a short term. The parties were 
subjected until the time of Justinian to a judicium morum^ 
which might be instituted on a complaint of either consort. 
The fear, then, of losing a portion or the whole of the dower, 
and the dread of a loss of reputation, when the conduct of 
the parties in their married life should be investigated, seem 

1 WOOLSBY, <)p. cit, 92, 98: PATrLTrs, in Diff., XLV, 1, 184; Cod., viii, 39, 1, 2, de 
inntil. stip. 

^The requirement of seven witnesses; the case of the freed woman marrying her 
patron; and the obligation of the husband, under penalty, to put away a guilty wife: 
see above, p. 16. 
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to have been the only inducements to prevent one-sided 
divorces. But what if no misconduct could be alleged on 
the part of the man, what if he dismissed his wife to marry 
a richer woman, the law in this case had no restraining 
power. And where the wife brought no dower, as might 
happen in the lower classes, there could be no operation of 
the law at all.” ^ 

Accordingly, the legislation of the early Christian em- 
perors shows no radical departure from the principles of the 
existing civil law. Divorce ex cmisensu was not prohibited 
until Justinian, who decreed that only when both partners 
are about to enter the cloister shall a separation by mutual 
agreement be permitted.^ But this prohibition was short- 
lived ; for in consequence of it the number of suits growing 
out of “poisoning or other attempts upon life among mar- 
ried people increased in so frightful a manner”® that the 
provision was abrogated by Justin II., the immediate 
successor of Justinian/ On the other hand, the efforts of 
Constantine and later rulers are directed mainly toward 
checking the evils of one-sided divorce. This is done 
chiefly through restricting the number of legal grounds of 
separation and sharpening the penalties for their disregard. 
Thus in 331 Constantine ox'dains that trifling causes {exqtd- 
sitae causae) shall no longer suffice for a rejmdiiim jusium 
or legal divorce at the will of one party. The woman may 
put away her husband only when he is a murderer, poisoner, 
or violator of sepulchers; and the man is allowed to repudi- 
ate his wife only when she is guilty of poisoning, procuring, 
or adultery. If the divorce takes place for any other reason, 
the woman so violating the statute shall forfeit all claim to 
restitution of dower and suffer transportation to an island ; 

iWooXaSBy, op* cit^ 94. Cf* ott the aurtri?aX of the priooiplea of Homaa Uw, 
OKaroKBi?, op* cit*^ 24, 25. 

a Nov*, 117, C.10. 

^Nov., 149; Cif* loc. oi‘f. 


< Gbotfcesn, op. en., 25. 
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while the man in like case must at once surrender the entire 
dos, being prohibited also from contracting another mar- 
riage.^ “Still further, if he thus married, his repudiated 
wife ‘could invade his house,’ as the law expresses it, and 
acquire possession of the entire dower of her successor.”^ 
It should be noted, however, that the Roman principle of 
divorce hona gratia^ or one-sided separation for a legal 
cause not implying any guilt or offense, was still retained.® 

In 363 Julian repealed the divorce law of Constantine;* 
but the principle of restricting the grounds of arbitrary 
repudiation was again adopted in 421 by Honorius and Con- 
stantins ; though, like Julian, they allowed arbitrary separa- 
tion for lesser faults, with retention of some portion of the 
dower.® Theodosius II., in 439, abrogating previous legis- 
lation, restored the law of the early empire; but “after ten 
years of experiment, in which divorces had alarmingly in- 
creased, gave out another law,® which laid down the causes 
for which one party might lawfully separate from the other. 
The woman was authorized to do this if the man had been 
guilty of certain crimes, among which are murder, poisoning, 
plotting against the government, fraud, and various sorts of 

1 Gbffckbn, op, cit,^ 25 : L, I. C, Theod, de r^ud., 3, 16. Cf. also Woolsey, op, 
cit,, 96, 97. On the legislation of Constantine and his successors see WAchtbb, 
scheidungen, 201 jff., 259 jff. ; Glasson, Le mariage civil et le divorce^ 203 jBE.; Esmbin, 

157 £E. ; Luokook, BUt, of Marriage, 112 ff. ; Combibb, Du divorce, 81 ff . ; 
Txssqt, Le mariage, 88 S. ; Tbbbs, Essay, 139 £E. ; Bbnneoeb, Ehebrueh, 16 £E. ; HsimBT, 
Du divorce, 25 flf. ,* Popp, Ehescheidung, 62 S, 

2 WOOLSBY, op. cit, 97; WAohxbb, op, cit, 207 ff. 

8 Constantino allowed the wife the right of divorce whose husband had been 
four years absent in the army without sending her word. Justinian first raised the 
period of waiting to ten years, and then entirely abolished divorce for this cause. 
“Dagegen blieb die Scheidungsbefugniss bestehen ffir den Fall derimpotenz, wobez 
jedoch naoh Justinians Bestimmung eine Probezeit von zwei, spftter von drei Jahren 
eingehalten werden soUte.” A vow of chastity or imprisonment was also counted a 
legal ground of separation by Justinian: Gbppokbn, op. cit, 27. Cf, also Glasson, 
Le mariage civil et le divorce, 205, who appears to confuse divorce ex consensu and 
bona gratia. 

* jD. 2, C, Theod. de dotib, 3, 18, Qf. Gbppokbn, op. cit, 25; WAohtbb, op. cit, 
202, 213. 

6 L, 2, C, Theod. de repud., 3, 16. Cf. WAohtbb, op. cit, 215, 216. 

8, C. de repud., 5, 17. 
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robbery, cruelty toward or attempts on the life of his wife, 
intimacy with prostitutes, and adultery. The causes for 
which a man could without penalty put away his wife were 
for the most part of the same description with those just 
mentioned. But peculiar to her are the offenses of passing 
the night out of his house, or visiting the theatre, circus, or 
other public place against his wilL”^ If the divorce occurs 
for any reason other than those mentioned in the statute, the 
penalty for either person is loss or surrender of the dower 
and the ante-nuptial gift; while in addition the woman, under 
penalty of ‘‘infamy,” is prohibited from marrying again 
within five years.^ This is a severe discrimination against 
the wife ; but in one important matter, it will be noted, the 
law of Theodosius is strikingly impartial; for separation is 
permitted on account of adultery of the man as well as for 
that of the woman. In this regard the measure is far more 
liberal than the earlier Roman law, according to which adul- 
tery is not a crime which a husband can commit against his 
wife.^ Moreover, while this offense is not always mentioned 
in the constitutions of the Christian emperors as legal ground 
for divorcing the husband, it is punished with extreme rigor. 
Sometimes both offenders are condemned to death. Some- 
times a discrimination is made, the woman usually suffering 
the harsher penalty.* 

1 WOOLSBY, op. cit, 98, 99; <?/. OarFCKEN, op. cit., 25, 36. The woman ia allowdol 
fourteen oauaes of divorce and the man but six ; but in effect the? are nearly equiva- 
lent, except as indicated: see WAchtbb, op. cit.^ 216 ff. 

3 See the summary of the act In Gbffckbn, op. ctf., 25, 26; and W'Achteb, op. 
218-20. 

9 L. 34, § 1, Dtp., XLVXIX, 5, ad. leg. J ul. : L. 101, T>ig, de e. *ign. “ U may need to be 
said that only a crime to which a married woman was a party could be called udui* 
terium. The Romans held that thajvs toH pertained to the husband. He could not 
commit this crime against his wife.*'— Woolsby, op, cif., 90, note. cy« FaxxexN, 
Geechiekte de$ oan* JShereohte^ 617. 

4 Constantine the Oreat im|>os6d death with confiscation of goods on the odui* 
terer. His sons punished the adulteress with burning and took away from her para- 
mour the privilege of appeal, but this seems to have been only a case of extraordinary 
and temporary legislation* Under Valentinian the guilty woman was again sen- 
tenced to death, ^xtstinian^s legislation shut up the woman in a cloister, making it 
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The legislation of Justinian, except in abolishing divorce 
by common consent, does not differ essentially in principle 
or detail from that of Theodosius II. The causes assigned 
for a reasonable divorce (ex rationahili causa) are much the 
same as in the former law. For disregard of the statute the 
woman loses her dower and is condemned to lifelong imprison- 
ment in a cloister; while the man forfeits the nuptial gift 
(donatio propter nuptias\ and besides must pay a fine equal 
to one-third of that donation.^ 


Thus it appears that during the two centuries between 
Constantine and Justinian the legislation of the state relative 
to the vital question of divorce is practically untouched by 
the influence of Christianity. Informal divorce hona gratia^ 
and divorce by mutual consent, both contrary to Christian 
teaching, are freely allowed. The principle of further mar- 
riage after separation is fully maintained for the innocent 


party, and xisually under r^ Mcti^ ^^for the guilty person as 





d) The compromise with German custom. — Far more im- 
portant in its results is the contact of the Christian doctrine 
with Q-ermanic customs and ideas. 



illegal for her htishand to take her back within two years. If the parties were not 
reconciled at the end of this term the marriage was dissolved^ and the woman’s im« 
prisonment in the cloister was perpetual. As for the offending man, he was visited 
with death, but not with conffscation of goods, if he had near relatives in the direct 
line.”— WoonSBT, op. cif., 91, 92; Bbin, Criminalrecht^ 848-52; Now., 134, § 10. In 
general, on the development of the law relating to adultery, see Fhbxsbn, op. czf., 
615-35, 830 ff. ; Esmbin, ie manage en droit canonigue, 1, 102, 103, 111, 384-90; H, 61, 62, 
90 ff,, 125, 296 ff. ; idem, M^lwnges, 157 ff. ; Bbnnbokb, Bhebruch, 13-33. 

iJVo®., 117, cc. 8, 9. Ctf. GBypCKBN, op. cit., 26,27; WoOLSBY, Divorce, 99,100; 
WAchtbb, op. cit, 206, 207, 222 ff. 

20n divorce bona gratia see WAohtbe, op. cit., 224 ff. 


8 CSr. the conclusions of Gbfbokbn, op. cit., 28, 29 ; Woolsbt, cp. cit, 101. 
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. l^frifeage. It would be their task to make the history of the 
future ; to construct a new civilization by blending the best 
elements of their own culture with the maturer results of 
Roman experience. But this could be accomplished only 
through ages of struggle and compromise ; through a slow 
and painful process of amalgamation in religion, language, 
and jurisprudence. For the Germans were relatively young 
in social progress. In law and institutions at the time of 
conversion they stood about where the Romans were when 
Roman legendary history begins. With respect to the cus- 
toms of marriage and divorce they stood even lower; for the 
earliest collections of folk-laws, some of which were made 
after the acceptance of Christianity, disclose marriage as a 
real contract of sale through which the wife in theory, and 
no doubt often in practice, becomes the husband’s chattel. 
With regard to the primitive law of divorce there is scarcely 
any direct information. But it seems probable that origi- 
nally the right of repudiation was the sole privilege of 
the man, though in practice the arbitrary use of his power 
must have been restrained by dread of the blood-feud and 
the fear of pecuniary sacrifice.’ In the historical period, 
however, and long after the conversion divorce by mutual 
agreement seems to have prevailed very widely among the 
Germanic peoples; but with the exception of the Lex rammia 
Bnrgimdionum^ it does not appear to be sanctioned in the 
folk-laws until the seventh® century, which fact has led to 

1 Geffckbsn, op. cit^ SS, 4S, 44. With this view Jeaffbbson, Brides ami Brid- 
dUy II, 295, 296, agrreos: The Anglo-Saxon wife, ho says, could be repudiated at will 
by her “master.” But many writers hold that divorce by mutual consent is recog- 
nized in the ancient Teutonic law. Thus Heusleb, lnsUtuti<men,y 11, 291 , 292, declares 
that there was absolute liberty of separation by agreement, and that onaeided di- 
vorce (by JCUndipung) was very restricted. A similar opinion is held by Zoepfl, 
Deutsche Bechtsg.j III, 37, 38 ; Pollock anp Maitlanp, Biat of English Z-aie, 11,380; 
Glasson, Le mariage civil et le divorce^ 185 £f., 195; Fbexsek, Qeschichte dee cam 
Eherechts^ 779-81; Loestxno, Geschichte des deut* KirchmrechU^ H,617; Scekokpse, 
Bechtsgeschichte^ 1, 174. In general, cf. Beunkeb, BechisgeschicMe^ 3QS fif. ; Wdcheolp, 
DeutsclLeBraum^ II, 43 IF. ; Gbxmm, Bechisalt., 454 ; Walteb, Deutsche Beehisgesehichiet 

I, 134-36; Glasson, Bistoire dv droit ei des inst. de VAngUierre^ 1, 118, 120. 

^For examples among Franks and Alamanni see Ketbxck, in Diet, Christ Antt 

II , 1111 . 
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the conjecture that this form of separation, ^‘originally alien 
to the Grerman legal consciousness,” was gradually adopted 
under Roman influence/ The folk-laws show that, side by 
side with divorce by free consent of the parties, the husband 
still possessed the right to put away his wife for certain speci- 
fied crimes or, indeed, without assigning any cause what- 
ever, though in that case he might suffer serious disadvantage 
with respect to property.® 

Another principle of the ancient German law it is neces- 
sary to mention in order to obtain a starting-point for the 
measure of Christian influence. Originally, according to 
Wilda,^ by the strict legal theory adultery is not a crime 
which a man can commit against his wife. He may be 
punished : indeed very generally in the folk-laws both the 
guilty persons may be slain when surprised by the aggrieved; 
but if he be punished “it is not for unfaithfulness to his wife, 
but for violating the rights of another husband.”® On the 

iGbbtoken, op. cit., 34, 43, 44. “Das erste Volksrecht, welclies die freiwilHge 
Scheidang ganz analog dem rOmisclien divortium communi consensu gestattet, ist der 
seiner Entstehnng nach in die erste H&lfte des 7. Jahrhnnderts fallende pactus 
Alamannorum.^' — Ibid., 44. The first formulary ilibellum or lihelVus repudii) for a 
divorce by mutual consent in the folk-laws appears in the formulae AndegavcTises, a 
collection made in the last quarter of the same century : ibid., 44 ; also BsTTNriTBn, 
Eechtsgeschichte, 403, 404; Febisen, op. cit., 778,779. The following formulary for 
such a divorce is taken from Marculf (II, SO) by Glasson, op. cit., 186, though it may 
have been intended for the Roman population living on Prankish territory : “ Idcirco 
dum et inter illo et conjuge sua .... discordia regnat .... placuit utriusque vol- 
untas ut se a consortio separare deberent Propterea has epistolas inter se uno 

tenore conscriptas fieri et adfirmare decreverunt, ut unusquisque ex ipsis, sive ad 
servitium Dei in monasterio aut ad copulam matrimonii se sociare voluerit, licentiam 
habeat.” 

« Ij€X Visig., Ill, 6, c. 2 (adultery) ; Lex Burgund., 34, 3 {adultera, maleficia, sepul- 
crorum violatrix) ; Febisen, op. cit., 779. 

8 Pact. Alam., Ill, 3; Dea? Bajuw., VII, 14; Lex Burg., tit. 34, c. 2; Lex Vis., Ill, 
6, c. 2 ; Febisen, op. cit,, 779, 

*WiLDA, Strafrecht, 821 ff. Of. Waltbe, Deutsche Bechtsgeschiehte, II, 398 ff.; 
Glasson, Mist, du droit, 1, 120. 

^Gepecken, op. cit., 83. The following provision of the old English law illus- 
trates this principle in aU its harsh reality ; “ If a freeman lie with a freeman’s 
wife, let him pay for it with his wer-geld, and provide another wife with his own 
money, and bring her to the other.” Here doubtless the guilty woman had been 
slain: Laws of JSthelberht, 31: Hapdan and Stubbs, Councils, HE, 45. For the 
same offense with an “esne’s” wife, sec. 85 of the same laws requires a man to 
make two-fold bot ” : ibid., HE, 60. Of. also secs. 10, 11 : ibid., HE, 43 ; OebvbiiAND, 
Woman under the English Law, 9, 51 ff. (adultery and divorce). 



36 


Matbimonial Institutions 


other hand, for similar misconduct the woman is put to 
death. So ‘‘in Saxony, where the old heathen ideas sur- 
vived until the forcible conversion under Charles the Great, 
as Boniface reports, the adulteress, stripped to the girdle, was 
driven out of her husband’s house and whipped through the 
streets of the village until she died.”^ 

To analyze the secular laws or ecclesiastical canons 
relating to divorce, as they were slowly developed on Ger- 
manic territory after the conversion, is not an easy task ; for 
they reveal a striving to harmonize in various ways the often 
irreconcilable elements of Roman, Teutonic, and Christian 
ideas. In the first place, the imperial legislation remained 
in force for the Roman population, though in the compila- 
tions made under the barbarian kings various changes are 
made to satisfy new and complex relations.^ Next, the Ger- 
man folk-laws show in many ways the evidences of com- 
promise with Christian doctrine under the exigencies of 
practical life.* National sentiment will not suffer the abso- 
lute interdict of further marriage after separation; but the 
penalties for unjust action may be made so severe as to pre- 
pare the way for the strict theory of the church. In the 
Burgundian code, for example, the man who puts away his 
wife for any cause other than those named in the statute 
must surrender to her his house and all his possessions; 

1 GsaErroKBisr, op. cii., 33. Cf. in general Tacitus, Oemania, c. 19; Qbihh, 
Eechtsalt.^ 451; Fbbisbn, Oeschichte dos can. JSherechts^ 779; Wbxkhol2>, De%Ltschc 
Frawm., II, 25-27, who shows that the guilty woman’s paramour might lawfully be 
slain by the husband when seized in the act. 

For discussion of the customs of the early Germans regarding the punishment 
of adultery and summaries of the proyisions of the folk-laws, the capitularies, and 
later legislation on the subject see Rosenthal, BechUfolgtfn des Ehcbrucht^ 40 £f.; 
and Bennecke, Die strafrechtUche Lehre vom JSJfiebrucht 82 Of some seririoe is 
Helleb, XXeber die Strafe dee Ehebrucha.^ 17 ff., passim. 

3 On the Lex romana Burgundionum^ the Lex romana Vieigothorumt and the 
Lex romana curiensisy see Fbeisen, 776-78. Qf. also Gefeoeen, op. cif 42, 

43. The folk-laws are clearly reviewed by Mbtbiok in XHct Christ. Ant.f II, 1111. 

s Boehmeb, Megesetze im Zeitalter Karls des Orossmt 89 jff., summarises the pro- 
visions of the folk-laws and capitularies regarding divorce, enumerating twelve 
different causes of separation, some of them being properly grounds of nullity. 
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whereas in the West Gothic Interpretation of the Theo- 
dosian code the chapter on which this provision is modeled 
prescribes a similar penalty, not for the illegal divorce 
itself, but for contracting a second marriage after the unjust 
repudiation of the first wife/ Accordingly, in these laws 
one-sided divorce on the part of the husband is not entirely 
taken away; but the grounds on which he may act are more 
or less restricted in harmony with the scriptural rules; and 
the wife is herself given a rudimentary right of one-sided 
repudiation when the husband is guilty of very grave crimes. 
In the law of the West Goths, for instance, where Christian 
infiuence is more marked than in any of the other codes 
before the close of the eighth century,^ the right of the man 
to put away his wife is restricted to the one cause mentioned 
by Matthew; while for two scandalous wrongs the woman 
may repudiate the husband and contract another marriage 
if she likes.* On the other hand, the ancient rule that a 
man cannot be guilty of adultery against his wife yields 
very slightly to the Christian principle of equality of the 
sexes with respect to the punishment of carnal sins. Gen- 

1 See Q-bffokbn’s interesting discnssion of tit. 84, c. 4, Lex JSurguTidionum,^ in 
Ehescheidung, 35-38. Ho shows, following Lobning, Oeschichte des deut. Kirchevir 
rechU, II, 619, note, that the danse in question is of later origin than the rest of 
tit. 34, probably under Christian influence. Cf, GXiASSONf, Le mariage civil et le 
divorce, 187, 188* For the text see SaIiIS’s edition of the Burgundian laws in M(m, 
Oerm, hist: Legum, sec. i, tom. ii, p. 68; and compare sec. xxiv, “De mulieribus 
Burgundiis ad secundas aut tertias nuptias transeuntibus,'’ ihid,, pp. 61-63; and 
sec, Ixviii, “ De adulteriis,” ibid,, p, 95. 

2 The Lex BaJuwaHorum, near the end of the eighth century, likewise admits 
divorce only for the one cause : GsByoEBN, ojp. cit,, 46. 

8 Lex Visiflr,, lib, iii, tit. iv, c. 8 ; tit. v, c. 5 ; tit. vi, c. 2. For sodomy or for forcing 
her to adultery, the wife may put away the husband and marry again. Cf, 
GBflffFOKBK, op, cit,, 38-40; Glasson, op, cit,, 187. There is a similar provision in the 
liongobard code : Gbvfokbin, op, dt,, 41. As a general rule, the woman is not allowed 
one-sided divorce; indeed, for attempting such a separation, the Lex Burgund,, tit. 
zzziv, c. 1, prescribes the death penalty : cf, Febisen, op. dt,, 780, who holds that the 
woman cannot by German law have the right of one-sided divorce, because she can- 
not dissolve the mund which belongs solely to the man; and he contends against 
Sohm, Schroeder, and Loaning that when the woman, as in exceptional cases cited, 
has the right of separating, it is not she who dissolves the marriage, but the law 
ixxdirectly by depriving the man of the mund. 
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erally, according to the harsh sanction of the ancient law, the 
guilty woman as well as her paramour may be slain by the 
aggrieved.^ In theory, as GrefiPcken insists, a husband in 
similar case is still merely responsible for violating the 
rights of another man; the only concessions to the Christian 
teaching being a tendency to check concubinage and the 
privilege of the woman, already mentioned, of repudiating 
her husband for certain offenses, among which, it may be 
noted, intimacy with other women is not found.^ 

Such are the salient features of secular legislation on 
Q-erman territory following the migration and settlement of 
the new nations. Let us now look at the question from the 
opposite point of view — that of the decrees and practice of 
the church itself. For more than three hundred years after 
the strict theory of Augustine had been proclaimed by the 
Council of Carthage and by Innocent 1. in the beginning of 
the fifth century, there is more or less wavering on the part 
of ecclesiastical authorities. In general, it may be said 
there is a tendency to uphold the rigid doctrine of indis- 
solubility; but the evidences of compromise with popular 
sentiment are by no means wanting. Almost always in the 
papal letters divorce with remarriage is absolutely forbidden.® 
Yet in 726 Gregory II., in a letter addressed to St. Boni- 
face, permits a man to contract a new marriage because his 
wife by reason of infirmity is unable to perform her con- 
jugal duty; and this opinion has proved a sore puzzle to 

1 So by the Bnrgtmdian, West Gothic, and Longobard laws: Gsffcsbn, op, 

35, 89, 41. 

* 0, 6 of the laws of the Longobard Grimoald appended to the Ediciw Bofhari 
in 668, after acceptance of orthodox Catholicism, permits the wife not gniity of a 
culpa legitima to leave the husband who keeps permanently in the house a oonou*. 
bine whom he prefers to the wife. It may be noted that occasional fornication is 
not mentioned ; and that c. 8 of the law assumes as a rule that there will be a recon- 
ciliation; GBFyosBN, op. cit., 41, 42. Of. Fbeisbn, op. cit., 78(1, who holds that, 
according to c. 8 of the Lex Grimoald.^ bigamy does not allow the wife a divorce. 

8 Bsmbik, Le mariage m droit canonigtte, H, 69 ; Bbbiskit, op. oit, 782 ; Luckook, 
Stet, ofMarriagey 15^72, 
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canonists and theologians, for it is utterly inconsistent with 
an earlier decision of the same pontiff.^ A similar incon- 
sistency exists in the conciliar decrees. The doctrine of 
indissolubility is rigidly enforced by the Council of Angers 
in 463; the two Councils of Orleans in 633; the Council of 
Nantes in 668; that of Friuli in 796; and generally by 
those of the ninth century.^ On the other hand, several 
decrees are much more tolerant. In 466 the Council of 
Vannes “expressly exempts from anathema those men who 
marry again after putting away their wives for adultery 
proved;”® and, still more liberal, the Council of Agde, 606, 
while expressly allowing more than one cause of separation 
a vinculo^ threatens with excommunication only those who 
repudiate their wives for the sake of remarriage without 
“ establishing in advance before the bishops of the province 
the causes of their divorce.” ^ 

At the time of the conversion the old English laws on 
this subject were probably much the same in character as 
those of their Teutonic kinsmen across the channel. From 
the code of JEthelberht it may perhaps be inferred that 
divorce is allowed at the will of either spouse. Apparently 
in all cases of arbitrary separation the responsible party 
suffers a severe penalty. The man loses all claim to repay- 
ment of the purchase price of the wife; while the woman or 
her guardian has to restore the same to the husband or his 
family.® The penitentials, as will presently be seen, afford 

lOn Gregory’s two decisions see Esionr, 59, 60; and Fbsusbn, op. 

cit.y 831 ff., 782, who tries to explain away the contradiction, claiming that here is a 
case of declaring a marriage void ab initio. Cf. Pebeonb, De mat, christ,^ III, 832 £E. ; 
XiOENXKG, Cfeschichte des deut. Kirchenrecht$^ 11, 623. 

2ESMBIN, op, cif., II, 67, 68. 

8 57; Febisbn, op, ci#., 781. 

^JDecret, Qrat,^ c. 1 C. S3 qu. 2. Cf, Pebisen, op- oif., 781 ; Esmbin, op. c£f., II, 57, 

CThe statements of the text are probably sustained by Mthelborht, 31, 77-83: in 
Happan and Stubbs, Councils, III, 45, 49; Thoepb, Anc, Laws, 1, 11, 33, taking into 
account the usual effects of wife-purchase. Cf, however, Jeappebson, Brides and 
Bridals, II, 294-98, who holds that among the pagan Britons and Anglo-Saxons 
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abundant evidence ttat in practice the spirit of ancient 
custom yielded but stubbornly to ecclesiastical influence. 
But, so far as it could be done by legislation, the century 
following the conversion of Kent saw the strict doctrine of 
the Koman see established in the daughter-church of Eng- 
land. At the Council of Hertford in 673 it is decreed that 
divorce shall not be permitted except on the ground assigned 
by the ‘^holy evangel;” but should a man “put away the 
wife united to him in lawful wedlock, if he wish to be 
rightly a Christian, let him not be joined to another, but 
remain as he is or else be reconciled to his wife.”^ After 
nearly two centuries, during which the records are silent on 
this subject, the same rule is laid down in the so-called Law 
of the Northumbrian Priests, by which anathema is invoked 
on one in holy orders who shall “forsake a woman and take 
another;” while the layman guilty of the same offense shall 
want “Cod’s mercy, unless he make bot;” everyone being 
required to “lawfully keep his wife, as long as she lives, 
unless .... they both choose, with the bishop’s consent, 
to separate, and will thenceforth observe chastity.” ^ From 
this time onward, as clearly shown by the canons of Dun- 
stan,® those issued under ^thelred at the Council of Eanham 
(ca. 1009),* and later decrees, the theory of indissolubility 


divorce may be described as “simple repudiation of wives at the will of their 
masters.” In the tenth century, he adds, Howell Dha, sovereign of Wales, “decreed 
that a husband might righteously eject from his home the wife who had given a 
single kiss to any man but himself.” See also Glasson, Le mariage et le divorce, 
195, whose references to the laws of iSthelberht do not seem to warrant all his conclu- 
sions; also his Eistcire du droit, 1, 120; and Pollock and Maitland, Hwf, of Eng. 
Law, II, 390. In general see Rosenthal, BechUfolgen des Ehehruchs, 55 ff, 

iHaddan and Stubbs, op. ctt, IH, 118. Bsmbin, op. ci^., II, 57, regards the 
last clause as merely advising the man not to marry again ; and PEElSBMf, op, cit, 
782, thinks it not quite certain that it applies to the case of separation for adultery. 
Of. also Luokock, EUt, of Marriage, 167-69; and CiGOi, Vnavfl6e. der ch* Ehe, 79* 

a Law of Northumbrian Priests, Bees. 35, 64, 65 ; Thobbe, Anc* Laws, XI, 296, S0(K 
Of, Luokock, op. cit,, 170, 171; Johnson, Canons, 1, 950, 35, 54. 

8 Johnson, op. cit ., 1, 963, 27* 

*Ihtd.,1009, 8* 
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was unswervingly accepted by the English church under 
sanction of the temporal power.^ 

Already in the Oarolingian empire, through co-operation 
of the secular authority, the teachings of A ugustine had 
gained a similar triumph. 



During the dark period of the Merovingian line 
any attempt through legislation to deal seriously with 
divorce or any similar social or moral problem could scarcely 
arise ; for it would have meant some restriction of the pre- 
vailing licentiousness, to which all classes were committed. 
Civil rulers were steeped in debauchery. 

‘‘With the advent of the Oarolingian 
major domus, the level of morality begins to rise.”^ Already 


iThe ecclesiastical laws of HoweU the Gk>od of Wales (928) show more clearly, 
perhaps, than is done anywhere else the way in which the church was often con- 
strained to put up with barbarian custom. One-sided divorce with remarriage is 
allowed each party, under penalty for repudiation without legal cause. If the 
husband desert the wife within seven years, he must pay her the dower iaguoeddi)^ 
the maiden-fee (cowyll)^ and the maiden-dues {gohyr) for the lord. “If after seven 
years, he leave her; let all be shared between them, unless privilege should give 
precedence to the husband; two parts of the children go to the husband, and the 
third to the mother. The eldest and the youngest go to the father.” “A man is free 
to forsake his wife, if she notoriously attach herself to another man; and she is to 
obtain nothing of her right excepting the three things [cowyll, argyvren (parapher- 
nalia) , wyneb-werth (fine for husband^s fornication) ] wMch are not to be taken from 
a woman, and the seducer is to pay to the lawful husband his saraad,” or injury fine* 
“ If a man deserts his wife unlawfully and takes another ; the rejected wife is to 
remain in her house until the end of the ninth day; and then, if she be suffered to 
depart entirely from her husband, everything belonging to her is to go in the first 
place out of the house; and then she is to go last out of the house, after all her 
property ; after that, on bringing the other into the house, he is to give dilysdawd 
(assurance) to the first wife; because no man, by law, is to have two wives.” “ Who- 
ever shall leave his wife, and shall repent leaving her, she having been given to 
another husband; if the first husband overtake her with one foot in the bed and the 
other out ; the first husband by law is to have her.” “ For three causes, if a woman 
desert her husband, she is not to lose her dower : for leprosy; want of connection; 
and bad breath.”— Had© an anb Stubbs, Counctte, 1, 

3 Gbbfckbn, op. cit., 45, who gives, 44-46, 52-55, an interesting discussion of the 
reasons for the absence of divorce regulations during the Merovingian era. 
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in 744, at the Synod of Soissons, a royal capitulary clearly 
forbids divorce to each spouse, except that a husband may 
put away a guilty wife on the scriptural ground; but in that 
case whether the innocent person may contract a new mar- 
riage we are not informed/ This attempt to enforce the 
rigid doctrine of the ancient church seems to have been 
premature; for a few years later, at the synods of Verberie 
(763) and Compi^gne (757), rules much more tolerant are 
proclaimed/ These capitularies possess more than usual 
historical interest in view of their ‘‘profound and durable 
influence” on the final settlement of the law by Gratian and 
his successors/ Several grounds of divorce with remarriage 
are admitted. According to the decree of Verberie, the 
man whose wife plots against his life may put her away and 
take another spouse; but the divorced woman may not 
remarry. So also, by the same decree, the man may form 
a new marriage, if his wife through love of her parents or 
some selfish interest refuses to accompany him when he 
flees from danger or is constrained to follow his lord into 
another duchy or province. In this case, the woman must 
remain unmarried while her husband lives.* Again, the 
Synod of Verberie provides that if either person in course 
of the wedded life shall fall into slavery, the one remaining 
free is at liberty to marry again when he Kkes. “A single 
exception is admitted which throws a sombre light on the 

iEsmbin, op. cii., n, 58, 64; Gbffokbk, op. 55. 

3 The dates are uncertain. In general, on these ssfnodM see Fesissn, ctX, 
782-84; Geffoebn, op. cit.^ 55-57; and especially Esmbin, op. cit., II, 64-69; who gives 
a clear summary of their decrees* Cf* Pebbonb, De xtiaU III, S32, 838 £F. 

8 Esmbin, op. cif., II, 69. 

* 0. ix of the decree runs : ** Si quis necessitate inevitabili cogenta in alium 
duoatum sen provinciam fugerit, aut seniorem suum, cui Adem mentiri non poterit, 
secutus fuerit, et uxor ejus, cum valet et potest, amore parentum aut rebus suls, 
eum sequi noluerit, ipsa omni tempore, quamdiu vir ejus, quern secuta non fuerit, 
vivet, semper innupta permaueat. Nam ille vir ejus .... si se abstinere non potest, 
aliam uxorem cum poenitentia potest accipere.” Qf. ]G^hsxn, op. cit, H, 66, note. 
In contrast with this decision, the Synod of Compihgne forbids both parties to 
remarry when the husband abandons his wife in order to escape private vengeance : 
ihid.^ 66. 
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society of that epoch: if a spouse under pressure of misery 
has sold himself as a slave, the partner remaining free, who 
has shared the bread thus gained and whom the sale has 
saved from hunger, is not entitled to a divorce.” ^ 

Even more striking is the decree of Oompi^gne regarding 
the effect of religious vows. When by agreement either 
partner enters the cloister, the spouse remaining in the world 
has the right of remarriage. To this decision, so sharply in 
contrast with the mature doctrine of the canon law, it is 
significant that a papal delegate to the synod. Bishop George 
of Ostia, gave his consent. The severer and more orthodox 
principle had been followed by the Synod of Verberie, which 
prohibits the man from remarriage when he suffers his wife 
to take the veil.^ Both decrees permit separation on various 
other grounds, such as error of condition and certain degrees 
of aflSlnity, which, under the dangerous guise of nullity, 
‘‘constitute veritable exceptions to the rule” that the nuptial 
tie cannot be dissolved.® 

Finally there is a singular omission which has called 
forth an instructive comment from a modern scholar. “ It 
is remarkable that neither of these decrees mentions adul- 
tery as a cause of divorce. This is so without doubt because 
the capitulary of Soissons already gave that quality to the sin 
of the woman who alone was considered. Besides, in that 
rude society, this cause of divorce in most cases was probably 
superfluous. The deceived husband had no need to invoke 
it. Not merely when he surprised his wife flagrante delicto^ 
but also when he had grave suspicion against her, did he 

IEsmbin, op. cit.^ IX, 68; 1, 825: ap. c. vi, decree of Verberie. Of. also Fbbisbn, 
op, ci«., 788 ; and CtGOi, Unavfi&s. der ch. Ehe,^ 74, who regards this synod more as an 
imperial diet than an ecclesiastical assembly, and so excuses its action. Cf, Hkfblb, 
Konzilien-Oeschichte^ III, 637. 

SiSsMEiN, op. cit.y XX, 65. 

8 These decrees are for the most part included in the collection of Gratian; 
**mais il se fera tout un travail pour les mettre d’accord aveo la rfegle triomphante 
de l’indissolubilit4 ; elles contribueront nfianmoins h introduire, dissimul4es sous la 
forme de nuUit^s, de v6titables exceptions h cette r^gle.’—EsMBiN, op. cit„ IX, 69. 
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take justice into his own hands, killing the guilty woman; 
and the deed probably went unpunished. In this regard the 
church appears to have shown ample indulgence. No doubt 
she entirely forbade a new marriage to the spouse who slew 
a partner ; but that was never more than a prohibitive im- 
pediment for which dispensation was granted with sufficient 
ease. Here a means was admitted by law and custom for 
evading the rule of indissolubility of the conjugal bond. 
St. Augustine had already contemplated it; and various 
passages of Hincmar of Kheims show clearly that more than 
one husband had recourse to it in his time.”^ 

It is strange that so wide a relaxation of the principle 
accepted by the early church, in part under the sanction of 
Kome itself, should have preceded by so few years its com- 
plete triumph in the capitularies of Charles the Great. From 
774 onward, with slight wavering, the rigid doctrine is main- 
tained both by imperial and papal authority; as likewise it 
is expounded in the canonical literature of Gratian’s prede- 
cessors, notably by Benedict Levita and Hincmar of Eheims.® 

But there is other testimony of a most convincing nature 
that the practice of the church could not keep pace with her 
theory. It is afforded by the penitentials. These are private 
manuals designed for the practical guidance of priests in 
their daily ministrations, one of the oldest and most inter- 
esting of which is that bearing the name of Theodore of 
Tarsus,® the reorganizer of the English church and president 

in>id.,66,67. 

2 <?/. Gbptokbjn, meacheidung, 57-62 ; Fehisbn, OeacMchte dea can. JShereohts^ 
792 fiP. 

8 The JPoenitentiale Theodori is contained in Haodamt and Stubbs, €<mrwiUi mr ^ 
178-213; also that of Ecgborht, HT, 418-31. Versions of these be found in 

Thokpb, Ancient Laws^ II, 1 fP,, 129 fl. ; also with many others in WAseaESCHJUBBBN, 
Busaordnungen; and in Schmitz, BusshUcher^ 510 jBP., 565 fif., t^ho, contrary to the 
generally accepted view, traces (8 ff.) all the penitentials to Eoman models. In 
general, see GBryoKBisr, op. cit, 61-67; Febisbn, op. cit., 785-92; Esmbin, op. ci#,, 
60-64: Pbbbonb, Be mat Christ, ni,874ff.; Hinsohius, ‘‘Uas Eh^heidnngsrl^ht 
nach den angelsachsischen nnd frAnkisohen Bussordntmgen,'’ Zdtsch. f&r deut» 
Becht, XX, 66 ff. ; EosbnthaIi, Bechtsfolgen des Shebruchs, 2 flf. ; and especially Bbn* 
NBOKB, Ehebruch, 34 flP. Luokock, Mist of Marriage, 165-67, tries, of oouise, to take 
away the authenticity of Thbodobb’s PenitentiaL 
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of the Ooimcil of Hertford, where the orthodox rule relating 
to divorce was proclaimed. On this penitential and the 
somewhat older one of the Irish Columban the earlier 
Frankish penitentials are modeled, sometimes with literal 
exactness. Divorce with remarriage is allowed to one or both 
persons on various grounds. In case of adultery a discrimi- 
nation is made in favor of the husband. He is given the 
right of repudiating the guilty woman; and, in case it be a 
dissolution of the first marriage, he may take a new spouse 
without delay. Even the divorced woman may remarry after 
a penance of five years. For the like sin, however, the wife 
is forbidden to send the husband away, except to enter a 
monastery.^ 

Again, for malicious desertion on the part of the wife, the 
man may contract a new marriage after five years, if the 
bishop gives his consent;^ and a woman whose husband loses 
his liberty for crime committed has the right to wed another 
man after a single year, if it be the first marriage which is 
thus dissolved.® Kemarriage is allowed either spouse when 
the other is made captive in war;* and in case of conversion 
each spouse has the right of one-sided divorce, if the other 

1 Pomitentiale Theod,^ II, xii, 5, 6: Haddan and Stubbs, Councils^ m, 199: c/. 
Thoepb, Anc. Lawsy II, 17. For similar provisions, see Foenitentiale XXXV Oapitu- 
lorum^ c. 9, §1: Wassebsohlbbbn, Bussordnungen^ 511; and tine Excerptionea 
Ecgbertit o. 121; Thobpb, op. dt.^ n, 114, 115. 

2 mnlier disoesseiit a viro sno despiciens enm, nolens revertere et reconciliari 
vero, post v. annos cnm consensu Episcopi aliam accipere licebit nxorem.*’— Poewit 
Theod.^ n, xii, 19 : Haddan and Stubbs, oj?. cit, HI, 200. The Foenit. Merseburgenacy 
c. 104: WassebsohiiBBBN, op. city 402, seems to allow the man in such case to marry 
after one year: “Si mnlier a viro discesserit et itemm reverse fuerit, snscipiat earn 
sine dote et ipsa ann. I poeniteat in p. e. a., similiter et ille, si aliam dnzerit.^’ — 
Bjcnsohxus, Daa Eheacheidungarechty 80; but Gbbtokbn thinks the second wife must 
be sent away when the first wife returns, the man doin/? penance: Eheacheidnmgy 63, 
64. Cf. similar provisions in Foenit Cummecmiy c. 3, §31, Foenit. XXXV Cap., c. 9, 
§2: WASSBBSOHiiBBBN, Op. cit.y 474, 611; and Foenit. Theod.y I, xiv, 13: Haddan and 
Stubbs, op. city HI, 188. 

^Foenit Theod.y II, xii, 8: Haddan and Stubbs, op, city m, 199. 

*In that case, “licet aliam accipere ; melius est sic facere qnam fomicationes” : 
Foenit Theod.y II, xii, 23: Haddan and Stubbs, op. city III, 200, 201; cf. Thobpb, 
op. city XI, 19. 
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remains in paganism.^ Several other grounds of repudiation 
are recognized, as, for instance, when anyone has ignorantly 
married a person of servile condition;^ or when a husband 
or wife is raised in rank and the consort remains in servi- 
tude.® But perhaps the most striking proof that in practice 
the church was obliged to compromise with popular senti- 
ment is the repeated recognition of divorce by mutual 
consent/ 

Such laxity seems to have marked the practice of the 
Frankish, and probably also that of the Anglo-Saxon, church 
during a period of a hundred and fifty years (650-800). 
With the beginning of the ninth century, however, a turning- 
point is reached. More stringent rules are prescribed by the 
councils; and new penitentials are prepared under ecclesias- 
tical authority much more in harmony with the teachings 
of Kome. But even now, seemingly, the clergy shrank from 
the attempt fully to carry out the reactionary discipline. As 
a result a third class of manuals for a time appeared, occupy- 
ing medial ground, and better fitted to satisfy the needs of 
populations not yet entirely able to give up the liberty which 
their ancient laws secured.® 

iPoemf. Theod.^ n, xii, 17, 18: Haddan ani> Sttjbbs, op. cit.^ IH, 200. 

^Poenit. Theod,, 11, xii, 32, xiii, 5: Hapdan ANP Stubbs, qp. cit.^ m, 201, 202; 
cf. Esmein, Le manage en droit canonigWi II, 64. 

^Poenit. Theod.y II, xiii, 4: Hadpan anp Stubbs, op. cit, HI, 202. 

These provisions (notes 4 and 5) are similar to those of the synods of Yerberie 
and Compi^gne relating to error conditionia and loss of freedom. See p. 42, above ; 
and Esmehn, op. cit, 1, 825; 11, 68. 

^“Legitimum conjugium non licet frangi sine consensu ambormn.”— Poentf. 
Theod. j n, xii, 7 : Hapdan and Stubbs, op. cit.^ HI, 199. Cf. PoeniL Mers.^ c. 128, 
Poenit. XXXV Cap., c. 9, §1: Wassbeschlbbbn, Bm&ordnungen^ 408, 511. Some- 
times in such case remarriage is forbidden: Judicium Clemeniiai §15; Wabsbb^ 
SCHIiBBBN, op. cit.^ 435. Cf. EssiBrN op. ctY., II, 61 ; Gbpfckbn, op. 64; Qlasson, 
op. c4Y., I, ISO, who favors the view of the text; but Peeisbn, op. ctf., 779, 780, thinks 
that §7 of Poerdt. Theod, is supplemented by §12, which forbids separation on 
account of infirmity or even to enter religion cum consensu ambrorum. This view 
may be favored by EoccerpUones Xcgberti^ c. 120, 121 : Thoepb, op. cif., 11, 114, 115. 

5 For an illustration see the Poenit, psewdo-Theod., o. iv (19), §24, in Wassbb- 
SCHLBBBN, op. cit, 582. The best aoconnt of the three classes of penitentials is that 
of Gbjfpokbn, op. cit., 62-65, which is here followed. See also Eskbon, op. cif., II, 60 ; 
Bbnnbckb, Ehebruch, 54 ff. 
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f) JB^inal settlement of the Ohristian doctrine in the canon 
jaw , — From the age of Charles the Great the ultimate triumph 
of the strict ecclesiastical theory of divorce was entirely as- 
sured. But there yet remained a twofold task which it would 
still require centuries to accomplish. On the one hand, the 
discordant utterances of the Fathers, the popes, and the coun- 
cils had to be harmonized or explained away; while, at the 
same time, the results thus gained had to be exactly formu- 
lated and wrought into the intricate system of matrimonial 
jurisprudence. This was the work reserved for the canon- 
ists, and especially for the two great ‘‘masters,” Q-ratian and 
Peter Lombard. On the other hand, the practice of the 
church must be made more thoroughly to coincide with her 
theory. A means must be found by which the people could 
be constrained, so far indeed as that was ever to be realized, 
to accept the canon law as a guide in the affairs of actual 
life. This end the church was destined to win by gaining 
exclusive control of divorce procedure as a part of her gen- 
eral competence in matrimonial causes. ^ __ 

l|g(|gWliirftiiiiiiiiiiiiiiiiiiiiiw 

The intention of the person re- 
pudjaS^nis spouse was declared orally^ before seven wit- 


nesses. The state might, indeed, punish the crimes causing 
the separation or enforce the penalties for unjust action, thus 
incidentally passing on the legality of the divorce itself; but 
if the proper forms were observed, the private divorce, 
whether one-sided or by mutual consent, was valid, and the 
state gave no action either for enforcing the separation or 
for the restitution of conjugal life.* 


iDtiting tho empire a written form, the lihellus repudii, or letter of divorce, 
came into use ; but the delivery of the libellus was not essential to the divorce : 

OKBN, op, city 27 : ap, SoHLBSiNaBB, in Zeitschriftfilr Bechtageschichtey V (1866), 203 ff. 
8 Gbbbokbn, op, city 26, 27 ; ESMBIN, op. city II, 89. 
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^proper divotce^ ppooe&B ifft tlie temporal courts, Separa- 
lion^y Iree consent is usually effected merely through ex- 
change of duplicate copies of a written agreement, or libel- 
lus repudiij^ and if sometimes the intention of the parties 
must be declared before judicial authority, it does not follow 
that there is any examination of the grounds of action or any 
judgment admitting or refusing the separation. The ‘‘func- 
tion of the court can have only the purpose of establishing 
the formal correctness of the act of self-divorce.”^ In the 
case of one-sided divorce the same general rule prevails. 
There may be judicial action; but it is an action to punish 
the crime of the guilty person or to enforce the penalty for 
unjust repudiation. “The form of one-sided divorce in the 
Teutonic folk-laws rests upon the same fundamental prin- 
ciples as that of the leges Bomanae. Self-divorce is in equal 
degree true Roman and true Grerman. In each case justifi- 
able separation may be preceded by a penal action to deter- 
mine the guilt of the accused. In each case, moreover, it is 
not the divorce which the sentence directly decrees, but its 
justification. It still rests with the aggrieved spouse whether 
he will make use of his right of separation, or whether he 
will allow a reconciliation to take place.”* 




whmh ^ forbid separa- 

she approved, aa^ 

el the r^*smimon of m life when sepa3Niti<^. 


1 The Ubellus was copied from the Roman model. For an ezample» see above p, 
35, note. 

2 OiBaBTFCKEN, op, cit, 47, referring to the fornmlae salicae MerfeeliaiMe^ where the 
intention of the parties must be personally announced an Gerichtsstftfcte vor dem 
Grafen uud der Gerichtsgemeinde.” His view, he declares, is intermediate between 
that of Loening, Geschichte des deut Kirchenrechts^ 11, 627 n. 1, who regards the 
count and judicial community as mere witnesses of the transaction (Solainitat*- 
zeicgen) ; and that of Sohm, Trauung und VerlobuTigf 7, who sees here a judicial sen* 
tence. 

SGeeeosEIT, op. cit., 48, 49. 
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Occurred' for any otter cause.* It was long before this am- 
bition was realized. of Agde as early as the 

jg^r 605 did indeed declare, in effect, that, besides the penal 
temporal court, a recognition of the grounds 

divorce by the ecclesiastical authority shall be required 
for a separatioiiif and whoever puts away his wife without 
Vfirst satisfying these conditions shall be excommunicated.^ 
To this decree, so emphatic in its demands, the origin of 
spirituarjurisdiction in divorce questions is commonly traced;® 
but this seems far from being the truth. The decree must 
rather be accepted as an early but “isolated” expression of 
an ideal toward which the church for ages was striving; and 
as such it became of more and more importance as the great 
doctors of the canon law found themselves in a position to 
give it meaning.^ 

Even during the Oarolingian era theoretically the state 
still maintained the old position. The judgment in a penal 


action neither nullified nor enforced self-divorce. 



iThe church sought through ezcommunication and her system of penance to 
enforce her rules regarding divorce. Her relation to the state in this regard is thus 
forcibly described by ojp. cit., 51: *‘Da jedoch eine aufrichtige Busse in 

unserem Falle sinngemass nur mOglich ist, wenn die ungerechtfertigte Scheidung 
rhckgangig gemacht wird, so operiert die Kirche hier mit einer lex plus quamper- 
fecta^ d. h. einem Gesetz, das die Zuwiderhandlung bestraft und gleichzeitig fhr 
nichtig erklart, wfthrend dem weltlichen Eichter nur eine lex minus quam perfecta 
zu G^bote steht, er also nur die tJliertretung bestrafen, nicht aber den durch sie her- 
beigefahrten Zustand redressieren kann. In dieser Sachlage ist die Erklftrung der 
ganzen G^chichte des christlichen Ehescheidungsrechtes bis zum endgOltigen Siege 
der kirchlichen Doktrin enthalten.’’ 


20.25, Council of Agde reads: ** Saeculares, gui coniugale consortium nulla 
graviori culpa dimittunt vel etiam dimiserunt et nullas causas discidii probabiliter 
proponentes propter ea sua matrimonia dimittunt, ut aut illicita ant aliena praesu- 
mant, si anteguam apud episcopos comprovinciales discidii causas dizerint et prius- 
guam iudicio damnentur, uzores suas abiecerint, a communione ecdesiae et sancto 
populi coetu pro eo, guod hdem et coniugia maoulant, ezcludentux.^* Cf, Guffcebxt, 
op. cit., 50; Fbeisbn, op. 781. 

sit is preferably cited by Hincmar of Eheims in his decree concerning the di- 
vorce of Lothar and Teutberge ; and since Eegino of Prttm it belongs to the standing 
armor of the canonists, until it receives its immortalization in the decree of Gratian 
83, gu. 2, c. 1) : Gbtfoeen, op, cit,^ 52, note. 

^ Gbkpokbn, op. cf#., 52. Cf, on this decree and its use by the canonists Esmbin, 
op. cf#., n, 89, notes. 
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the power of the church in this field was vastly 
mcreased at the expense of the state.* For the state then 
undertook as never before to enforce the discipline through 
which hitherto the church had striven in vain to realize her 
doctrine.’ packed by the state, the church thereafter had 
the power to compel a restitution of conjugal life when a 
divorce was attempted against her will — a power which the 
secular judge had never possessed. Accordingly, “the 
temporal divorce jurisdiction of the Frankish empire, so far 
indeed as one is justified in speaking of such a jurisdiction, 
was not abolished by a legislative act; but it gradually 
perished through the contradiction to its own laws in which 
the state of the Carolings involved itself when it made the 
unqualified support of the disciplinary jurisdiction of the 
church one of its cardinal principles of government.”’ 
Already by the beginning of the tenth century this process 

1 “ Wenn trotedem die Zeit der Karolinger als diejenige Epoche am bezeichaen 
ist, in welcher die Kirche den ihren endgflltigen Sieg im Kampfe um das Ehoschci- 
dungsrecht besiegolnden Fortschritt machte, so wird dieser Fortschritt weniger auf 
dem Gobiete des materiellen Bechtes als auf demjonigen des Bboscheidungsver- 
fabrens gesucht werden mlissen.’’— Geffcebn, cp, cit<, 68. 

Geffoken criticises Sdbalbk, Mincmars Qutachten Uber die JShatchetdung de» 
KQnigs Lothar ZI., 108 if., who holds that the Frankish civil court has fuU authority 
to decree divorces. According to Soem, “ Die geistliche Gerichtbarkelt Im frAuk. 
Eeich,” JZKB,, IX, 218, 242 ff., the Frankish matrimonial law is ‘‘temporal law, and 
receives its development through temporal custom and legislation.'*' The canons 
are statutes for the spiritual and not for the temporal law; and only through the 
public lawgiver do they have any effect upon the legal principles governing mar- 
riage. “ By virtue of public law marriage is subordinate to the state and not to the 
church.’' The spiritual law is no law for the temporal court; and in matrimonial 
causes the spiritual court is no court according to public law. There exists, In fact, 
in the Frankish empire no spiritual jurisdiction in the sense of publio law. With 
this view Geffceee, op. cit,, 68 n. 8, agrees; while rejecting as inconsistent there- 
with SoEM’s later statement in ZKB,, XVXI, 179, that the judgment of the temporal 
as well as that of the spiritual court was necessary for a divorce. Compare Bobbiksx, 
Ehegesetze im Zeitalter Karls des Orossent 108-16, who explains the contradictory 
enactments of the period as the result of the two systems of juriapradanoe--the 
temporal and the spiritual. 

3 See the remarkable capitulary of Lothar X., 8^. For the oorreotlon of all sins 
and crimes {quibuslibet culpis atque criminibus) the count is associated with the 
bishop. When excommunication fails to correct the offender, ‘‘a otmite vinaUis 
constHngatur^' : quoted by Gesffooin, cp. cit., 72; qf, BaHmK, cp. 18, IL 

8 Gbpfokbn, op, oit, 74. 
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was practically complete.^ In German lands the diocesan 
court of the bishop had become the ordinary tribnnal for 
divorce causes; and for annulment of the uncanonical sepa- 
ration an exact formula, the oath of reconciliation, had been 
devised.^ 

A powerful instrument was thus provided for the devel- 
opment and enforcement of a complete system of divorce 
jurisprudence. Little by little the canonists, in tedious 
succession from Hincmar of Eheims to the decretalist Tan- 
cred,® brought order out of confusion and agreement out of 
contradiction. Through special pleading and violent assump- 
tion, unscrupulous twisting and suppressing of texts, earnest 
argument and childish allegory, the law of divorce was 
gradually brought into some degree of harmony with the 
sacramental theory of marriage.* The middle of the tenth 

1 See Gbpfckbn’s argument based on the Libri duo de synodalihus causis et 
disciplinis ecclesiasticis of Eegino» abbot of Pram (883-915) : op, cit.^ 77-79. In Eng- 
land under King Onnt the bishop already appears to have had jurisdiction in divorce 
cases, although not until more than a century later -was the matrimonial jurisdiction 
of the English ecclesiastical courts fully established: PoLiiOOK and Maitland, 
Wist, of Eng, Law<, 11, 364, 365. 

2 The following is the form of the iuramentum de reconcilioMoTie coniugat&mm 
taken by Gbffceen (op. cit., 79) from cc. 241, 242, of Eboino's book : The man shall 
swear: “Ab isto die in antea istam tuam coniugem, nomine illam, quam iniuste 
dimiseras, ita tenebis, sicut per rectum maritus suam debet habere coniugem in 
dilectione et debita disciplina, nec earn per nllum malum ingenium a te separabis, 
nec ea vivente aliam accipies. Sic te Beus adiuvet.'* The oath of the woman runs : 
**A modo in antea istum tuum maritum, quern iniuste dimiseras, ita tenebis et 
amplezaberis, et ei in servitio, in cunore et in timore ita eris subiecta et obediens, 
sicut per rectum uzor suo debet subiecta esse marito, nec unquam ab eo te separa- 
bis, nec iUo vivente alteri viro te sociabis in coniugio aut adulterio. Sic te Beus 
adiuvet.” 

8 See WuNDBELiOH^s excellent edition of Tcmcredi summa de matrimonio^ espe- 
cially 16 ff., on the impediments, and 70 ff., on causes of separation. 

^Thus, for example, Oratian accounts for the liberty of divorce and remarriage 
accorded in the letter of Gregory II. (confusing him with Gregory I.) by assuming 
that it was in consequence of a papal dispensation in favor of the English (Decret, 
Graf., dictum to c. 18, C. XXXTI, qu. 7), although elsewhere he more sensibly rejects 
Gregory's action as unorthodox. Peter Lombard makes no mention of Gregory’s 
letter and with Gratian rejects as false the passage of pseudo-Ambrose allowing 
separation and remarriage for adultery (Esmbin, op, cit., 11, 76) ; while others get 
out of the dif5oulty through the gratuitous assumption that pseudo-Ambrose refers, 
not to simple adultery, but to a case of incest committed by a woman with a relative 
of her husband, affl,nita8 superveniens, Gratian will not accept this explanation, on 
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century saw the task virtually accomplished at the hands of 
and Peter Lombard/ the master-builders of the 
canon law;^ although their teachings are still “on the sur- 
face obscured by reminiscences” of earlier theories, and 
after tbem the Decretals show certain aberrations from the 
strict doctrine, like “sporadic cases after a great epidemic.”® 
Theoretically, as commonly stated, divorce proper is 
entirely eliminated from the mature law of the western 
church; but inconsistently the name “divorce” is retained 
as a rubric in the collections of canons; and it is used in two 

the ground that, according to the theory of ajffinitas mperv&nienSi husband and wife 
are treated alike. Yet, with delicious inconsequence, he proceeds to explain why 
pseudo-Ambrose had given the man alone the right to remarry in case of the wife’s 
adultery, without granting the woman the reciprocal privilege. In the text of 
Ambrose, he says, the words vir and mulier are not employed in their proper sense, 
but figuratively. Each is used for man irrespective of sex. Vir is from virtus^ and 
means man as a strong being resisting temptation; mulier is from molUties (soft- 
ness), and it is used to denote the weak-minded man guilty of sin (Pec. Qrat,<i dictum 
to c. 18, C. XXXII, qu. 7. Cf. EsicaiiN, ojp. cii., II, 76 ; Febisbn, qp. cii., 582, 805). Ivo 
of Chartres, bent on sustaining the rigid theory of indissolubility, cites cc. 5 and 9 of 
the decree of Verberie in its favor, deliberately suppressing the clauses allowing the 
man to remarry (see his Decretum^ X, 169; VIII, 189; also his Fanomnia^ VI, 91: 
Geffckbn, op, cit., 82) ; and Gratian, by adopting Ivo’s text for c. 9 instead of the 
original, gets around a similar difficulty (Pebisbn, op, city 803). Celestiu EU. and 
Urban III. allowed the faithful spouse divorce and remarriage when the other 
becomes an infidel or a heretic; but the later canonists evaded this authority by 
claiming that these popes spoke merely as “ simple doctors” (Esmein, op, city II, 80) . 

On the wide use of “metaphor” in the history of the church see Leckv, Democ^ 
racy and Idbertyy II, 217; and especially his Eiet, of European MoraUy II, 326, 827, 
356-58. 

1 For once at least we can almost pardon Milton for using strong language. 
Seluejn’s work. Of the Law of Nature and of NationSy he holds more useful than any- 
thing which “pontifical clerks have doted on, ever since that unfortunate mother 
famously sinned thrice, and died impenitent of her bringing into the world those 
two misbegotten infants, and for ever infants, Lombard and Gratian, him the com- 
piler of canon iniquity, the other the Tubalcain of scholastic sophistry, whose over- 
spreading barbarism hath not only infused their own bastardy upon the fruitfullest 
part of human learning, not only dissipated and dejected the clear light of nature 
in us, and of nations, but hath tainted also the fountains of divine doctrine, and 
rendered the pure and solid law of God unbeneficial to us by their oalum^ous 
dunceries,”— “ Doctrine and Discipline of Divorce,” Proae WorA», m, 289. 

^Qf, especially Decretum Oratianiy cc. 1-24, causa xxxii, qu. 7; BiohtbBf 
Fbibdbeeg, Corpus Juris Can., I; Petes Lombaed, SentemMaey XV, D. xxvii ff. 

3 EsMEiy, op, city H, 79, 80. The early canonists are discussed by Gefeoken, op, 
city 58-62, 75-82 ; CiGOi, UnauflOsbarkeity 98 ff. ; but for the most minute examination 
of them all see Feezsen, op, city 793-847; also the very clear account of Esuexn, op, 
city n, 71 ff. On the formation of the canon law see Tissot, Le mariagcy ill ff. 
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senses, neither of which corresponds with its ancient and 
proper meaning as a complete dissolution of the bond of true 
wedlock. First, the term divortium a vinculo matrimonii is 
commonly employed to designate, not the dissolution of a 
lawful union, but the judicial declaration of nullity of a 
spurious marriage which on account of some impediment is 
void, or at least voidable, from the beginning. Secondly, 
the term divortium a mensa et thoro means a judicial sepa- 
ration of husband and wife which does not touch the mar- 
riage tie. In each case, therefore, the use of the word 
‘‘divorce” is loose and very misleading.^ 

As finally settled, the canon law permits a separation 
from bed and board on three grounds. First is adultery. 
For this offense the woman as well as the man is given an 
action for divorce, which, however, may be defeated by 
pleading various exceptions, such as the like guilt of the 
accusing party The second cause is “spiritual adultery,”® 
being historically an enlargement of the first cause through 
allegorical interpretation. Originally under this head separa- 
tion was allowed for various offenses;^ but in the end it is 
restricted to the heresy or apostasy of one of the persons, 
and perhaps to the case of one spouse compelling the other 
to commit a wrong,® although on this point the authorities 

iEsmein, op. cit, n, 73, 85-39, who gives a brief accotmt of the evolution of the 
uses of the term divortium. Originally, among the canonists, there was but one 
kind of divorce^ i. e., any judicial separation between man and wife, whether or not 
with the right to remarry. This led to confusion; and so the distinction between 
divorce a vinculo or quoad vinculum and a mcnaa et toro or quoad meTisa/m et torum 
was differentiated. Beginning with Bernard of Pavia, the first compiler of the 
Decretals, the term divortium appears regularly as a rubric in the later collections 
of the canon law. 

2por the exceptions see ESMBHq', op. ctt, EC, 91,92; Fbbisbn, op. cif,, 883-36; 
SOHETJBL, Daa gem, dent, Eherecht^ 288, 289. 

8 More exactly speaking fomicodu) ^iritualia “ as opposed to fomicaMo car- 
nalUy^ the first cause mentioned. 

* Crimes against nature, idolatry, etc. : Esioun, op. cif., II, 90 n. 1. 

6 Such as forcing a spouse to idolatry or to some heinous crime. This case is 
regarded as an enlargement of the conception of fornicatio spiritualis : Esbibin, <^. 

H, 90 n. 4, 92 nn. 8, 9. Cf, Ebmsen. op. cit,, 836. 
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are by no means agreed. A third cause for which separa- 
tion may be demanded is cruelty committed by one partner 
against the other. Whether in this case blows alone will 
suffice, especially as concerns the woman, is not settled by 
the laws; but the “dominant opinion inclines to leave the 
determination of this point to the discretion of the judge.’’ ^ 

It thus appears that theological subtlety, partly under 
stress of the needs of actual life, has found a way to pass 
far beyond the limits which any reasonable interpretation 
of the scriptural precepts will permit. In dealing with the 
question of divorce a vinculo an inconsistency even greater 
is shown, and the results are far more disastrous; for the 
door is thereby opened for manifold hardships and corrup- 
tion. In the first place, two exceptions to the rule that a 
genuine marriage cannot be dissolved are sanctioned by the 
law and practice of the Church. The privilegium Paulinum 
is thus freely admitted.® If the Christian convert is aban- 
doned by his infidel spouse, he is allowed to contract a new 
marriage. Only by an ingenious assumption can this liberty 
be harmonized with the prevailing dogma. The case is no 
exception, we are told, for it is the infidel, not the believer, 
who dissolves the marriage ; and the rule of the church does 
not apply when the unbeliever ‘‘renounces his right” to 
maintain that relation, in order to “make use of his own 
heathen law.”® In England, where the canon law of 

1 Esmein, op. cit.i II, 93, 94. Earlier diyorce a meriBa et thoro was not granted 
on this gronnd unless there was real danger to the life of one of the parties; but at 
last it was decided that nimia saevitia would suffice, but the term is not defined: 
idem, loc. cit In general on this species of divorce see Freisen, op. ctf*, 830-47; 
Gbaby, Marriage and Family Relations, 238, 239, 350; Schbuel, Das gem. deuf, 
Fherecht, 286-91. 

SDecref. Grat,, H, cans, xviii, qu. 2, C. 2; and Decretals IV, 19, de divortiis, c. 7: 
see EiOHTBE-FBiEDBEEa, Corpus juris can., I. 

8 This is Febisbn’s argument, op. dt., 825-27, 817 ff. See also Schbuei#, Das gem. 
deut. Eherecht, 276-78. The ccmon law maintains the validity of a marriage between 
two infidels contracted before conversion. According to Pbtbe Lombard, the believer 
may, indeed, put away his unconverted consort, but may not remarry. Only when 
the infidel is the active party, the Christian being the passive, is the latter released 
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divorce was in full force, the casus apostoU had a practical 
application to the advantage of the faithful in their dealings 
with the Jews. “In 1234 a Jewish widow was refused her 
dower on the ground that her husband had been converted 
and that she had refused to adhere to him and be converted 
with him. An Essex jury even doubted whether if two 
Jews married under the ‘Lex Judaica’ but afterwards 
turned to the ‘Lex Christiana’ and then had a son, that 
son could be legitimate;”^ but this finding is not in har- 
mony with the teaching of the canon law. Moreover, in 
modem times, with the spread of Catholic missions into 
many new lands, this privilege has been of increasing 
importance.^ 

By the second exception the church found herself en- 
tangled in the subtle theory accepted after Peter Lombard 
that a contract de praesenti constitutes a valid marriage 
whether followed by actual wedded life or not.® The mature 
doctrine of the canon law, which is still obeyed by the 
Koman church, permits the unconsummate marriage de 
praesenti to be dissolved through papal dispensation or 
ipso facto by taking holy orders.* Here in effect the older 

from the marriage bond: Sententiae^ IF., D. 39, §0; Pbbisek, op. cit.^ 814. This 
privilege is much discussed in modern theological literature: see the references in 
PRBISBN, op. cit.f 826 n. 27. In general compare Woolsex, Divorce^ 74 ff., 125; 
Esmein, op. cit.^ 1, 220-32; II, 268 ff., 307; Soeeitbl, op. dt., 276, 277. 

1 Pollock and Maitland, Hist, of JEnp. Law, II, 391, 392: citing for the first 
case Totbx, Anglia Judaica, 84; Co, Lit., S1&, 82a; and for the second, Calend. 
Qeneal,, II, 568. 

2 So in India: Pollock and Maitland, op, cit., II, 391 n. 2: citing Maine’s 
speech on the “Remarriage of Native Converts,” in Memoir and Speeches and 
Minutes (London, 1892), 130. Cf. especially Esmein, op. cit,, II, 268 fi., who discusses 
some of the “curious problems ” growing out of this rule. 

sPor the evils arising in clandestine marriage dc praesenti, the complexity of 
the law of forbidden degrees, and the confiicting jurisdiction of the temporal and 
spiritual courts, see chap, viii above. 

4 Pebisbn, op. cii,, 826 ff., 212 ff., shows that the dispensatio summi ponHficis a 
modrimonio rate nondum consummato originated with the reforms of Alexander IH. ; 
and argues rightly that these two kinds of dissolution — dispensation and orders — 
are in harmony with the rule of indissolubility according to the doctrine of Gratian, 
but not according to the existing theory. Thus, of the old eight causes which were 
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theory of Gratian, that only the consummate marriage is a real 
marriage, is adopted for a practical end, although it is abso- 
lutely irreconcilable with the still accepted orthodox theory 
of Lombard, whose enforcement in the ecclesiastical courts 
has been the cause of so much evil in western Christendom/ 
Taking the church’s own definition of marriage, it seems, 
after all, that divorce a vinculo did not in reality quite dis- 
appear from the canon law. It would be a serious error to 
imagine that the opportunity for escaping entirely from the 
bonds of undesirable wedlock was restricted to the contract 


de praesenti not followed by actual conjugal life, which in 
direct violation of her own theory the church was constrained 
to treat as an imperfect marriage. To all intents and pur- 
poses, when judged from a rational modem standpoint, the 
decree of nulUty was a divorce proper. 


njapjy, tJi© ©oeiestetical 

f®t lading’ ,th:^pgib ; tl^e tortuous masse of fpr- 
ttodden, d^rees.*^ In a divorce procedure masquerading 
under the guise of an action for nullifying spurious marriages 
lurked the germs of perjury and fraud. When both persons 
were willing to separate, the matter must have been easy 
enough by collusion; and when one consort was tired of the 
other, the ecclesiastical court for money would be able 


sufficient of themselves to dissolve identical with the later 

eponsalia de praesenti orders alone remains; the papal dispensation has 
taken the place of the other seven: ibid,, 827, 829; c/. on these exceptions SCHSPBXit 
Dos. gem. deui. Sherecht, 278-86. 

1 See chaps, vii and viii, above, 

3 Jeaf^bbson, Brides and Bridals, H, 299 ff., conjectures that during the Middle 
Ages there must have been many irregular self-divorces; and he cites the famous 
case of William Paynel and Margaret his wife who, in 1302, petitioned the king for 
the dower that was due to her as widow of her first husband John de Camoys,” who 
with her consent had “openly and before witnesses ‘given, granted, released, and 
quit-claimed * the said Margaret to ‘ her chivalric knight,’ ” the said William. The 
court refused the dower on the gronud of desertion and adultery, on this case 
PoiOiOOK AND Maitland, Bist. of Eng. Law, XL, 393, 894. 
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to find good reasons for effecting his release.* “Spouses 
who had quarreled began to investigate their pedigrees and 
were unlucky if they could discover no impedimenium 
dirimem" or cause which would have prevented the contrac- 
tion of a valid marriage.* 

,dfgp^ were- iinkyvelsS 

those gain<^ in 

1)0 less tl^an natural ^ationsUps^ and equaPy 
jgj^J^ th^ served as banders to legal marnage. Marriage 
was prohibited within seven’ degrees of relationship and 
afiBnity; and none but the astutest students of the law were 
able to unravel so complicated a system. The imnulling of' 
^marriages, w^hich had beep, contracted within the prohibited 
. degrees, became a flourishiug business of the Chufl^ Ho 
exercise of its power yielded more , money, or caused more 
I 8can(^ So tangled was the casuistry respecting marriage,' 
at the beginning of the sixteenth century, that it might be, 
, said that, fo:( a sufiBcient consideration, a canonical flaw 
could be found in almost any marriage.”* 

The marvelous resources of the church in the binding 
and unbinding of wedlock are strikingly Exhibited in the 
matrimonial adventures of Margaret Tudor, daughter of 
Henry VIE. To enable her to marry King James IV. of 
Scotland a papal dispensation was requisite, as they were 
related within the fourth degree. After he was slain at the 
battle of Flodden (1513), Margaret espoused Archibald 
Douglas, sixth earl of Angus; and from him in 1527 she 
obtained by papal authority a divorce “on the desperate 

1 JBA3TBBS0H, Op. cit., H, 90&-9. 

aPoiiLOOK AND MaitxiAHD, etp. cit, n, S91 n. 1. Sead the interesting remarks 
of Lbokx, Democracy amd Liberty, n, 198-S6, who cites, as illustrative of the policy 
of the Eoman church, the divorce case of Napoleon and Josephine. See also Law 
Beoiew (English), I, 

s Before Innocent UL, 1215, who reduced the number to four: WooDSBT, 
Divorce, 121. 

^TswzNa, The Family, 88. CJf* Woolset, op. dt,, 118 fl. 
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plea first brought forward in 1626, that James IV. had lived 
for three years after Flodden,” and so was alive at the 
time of her second nuptials.^ Her next experiment in the 
spiritual courts was less successful. In vain she tried to rid 
herself of her third consort, Henry Stuart, on the pretext 
that her previous cohabitation with her husband’s fourth 
cousin, the earl of Angus, had created a bar to their mar- 
riage through affinity.^ 

Long before this, in the days of Edward II., a satirist 
describes the ‘‘prodigious traffic” in divorces. Any huS' 
band having “selver among the clerkes to send” could rid 
himself of his wife by “bringing her to the constery” or 
consistory court, with two false witnesses to support his 
declarations.® A case is mentioned by Coke “in which a 


1 It is interesting to find Wolsey writing in Henry VIII.’s name “ to remind her 
of the ‘diyine ordinance of inseparable matrimony first instituted in paradise^’ pro- 
testing against ‘the shameless sentence sent from Rome’”: Tait, in Z)^c^. o/JVaf. 
Biog»^ XXXVI, 156. 


2 Henry Stuart (Stewart) was made Lord Methven by Margaret’s son, James V. 
She ” attempted to get rid of that nobleman by a sentence of the ecclesiastical 
court, on the ground that before the marriage she had been (as the record expresses 
it) carnaliter cognita by her husband’s fourth cousin, the earl of Angus.”— 

Scofe’ Peerage Law^ 187 ; Law Beview, 1, 354. On Margaret’s marriages and divorces 
compare Thwing, The Family, 83 ; WooiiSET, Divorce, 169, who says she “ got from 
Borne a separation from her second husband, the Earl of Angus, on the pretext 
of a pre-contract between him and another lady; ” and especially the very accurate 
account of Tait, in Diet, of Nat. Biog., XXXVI, 150-57. 

s Jbapfbbson, Brides and Bridals, II, 310, who quotes the following verses 
entitled “A Poem on the Times of Edward II,” from the Percy Society Publication: 


“ If a man have a wyf, 

And he love her nowt, 

Bring her to the constery. 

There trewth schuld be wrowt. 
Bring twei fals wytnes with hym, 
And hymself the thrydde, 

And he shall be deperted, 

As fair as he wold oydde. 

Prom his wyf; 

He sohal be maynteyned fuUe weU 
To lede a sory lyf. 


When he is deperted 
Prom hys trew spowse, 

Take hys neyghboures wyf 

Among the clerkes to send, 

He majj have ^^r to hys wyf 

_ . , With onsicyllei 
Thei that so fair with falseness dele 
wodde’s corse on her bUle,” 
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marriage was pronounced null because the husband had stood 
god-father to the cousin of his wife.”^ Before the Refor- 
mation the voidance of alleged false wedlock on the ground 
of pre-contract or forbidden degrees of aflBlnity, spiritual 
relationship, consanguinity, or on some other canonical pre- 
text, had become an intolerable scandal. “Marriages have 
been brought into such an uncertainty thereby,” complains 
a statute of Henry VIII., “that no marriage could be so 
surely knit or bounden but it should lie in either of the 
parties’ power .... to prove a pre-contract, a kindred and 
alliance, or a carnal knowledge to defeat the same.”^ 

Nevertheless, the Council of Trent introduced no essen- 
tial change in the divorce law of the Catholic church.® A 
vain attempt was made to remedy the evils arising in the 
confusion of terms.^ Anathema was pronounced against 

1 Lecky, Democracy and Liberty^ 11, 194. For other examples see Huth, Mar- 
riage of Near Kin^ 118-20. 

232 H. Vin., c. 88: Statutes at Large (London, 1763), 11, 298. 

The facility with which dispensations could be secured is illustrated by a Scotch 
case in 1426-28. On April 11, 1426, Pope Martin V. granted a dispensation to Alex- 
ander of Hume and Marion of Lander to marry, though of double fourth degree of 
consanguinity. Curiously enough, perhaps because this dispensation had not yet 
been received, on Oct. 6, 1427, Hume appeared before the rector sitting as judge and 
proposed that his marriage could not stand of right because of consanguinity. The 
marriage was therefore pronounced null and void, and the parties were given 
license to marry whom they pleased. On the fourth day of the following January 
Hume and his former wife presented a petition to the papal see, announcing that, 
aware of their consanguinity, they had contracted marriage per verha de praesenKti 
and begotten children ; that when their ordinary heard of the consanguinity he 
rightly celebrated a divorce, which they obeyed; but they feared scandal, and for 
this and other reasons they desired to be joined in marriage. The pope therefore 
granted another dispensation and declared their offspring legitimate : Mist. Manu- 
scripts Commission^ XII, Eeport, App, VIII, 122, 123. In another case, 1459, the earl of 
Rothes declares on oath that he had within the last year obtained certain knowledge 
of the impediment of consanguinity as set forth in his libel, and that formerly, for 
the space of thirteen years after birth of the last of his living children, he was 
altogether ignorant of it: ibid., IV. Deport, 607. 

sin general see CiGOi, UnauflCsbarIceit, 149 ff.; Pbeeonb, De mat, Christ, HL, 
376 ff., 389 ff., 898 ff. ; Godolphin, Bepartorium canomcum, 61, 62, 492-512 ; Bsmein, 
Le mariage en droit canonique, II, 295 ff ., S(^ ff . ; SchuijTSI, Lehrbuch, 359-61 ; Leoey, 
Democracy and Liberty, n, 193, 196, 197 ; Glasson, Le mariage civil et le divorce, 216, 
217 ; SCHBUEli, Das gem. deut. Eherecht, 275, 276, where the canons adopted at the 
twenty-fourth session are given. 

*By the bishop of Barcelona, who proposed the word separatio for divorce 
quoad torum: Esanaiy, op. cit, 11, 309. On the misleading names for the two kinds 
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those who should deny the indissolubility of wedlock as a 
necessary consequence of its sacramental nature; and a like 
curse was fulminated against any who shall dare to say that 
the church errs in allowing divorce quoad torum et cohdbi- 
tationem, temporarily or perpetually, for any cause besides 
unfaithfulness/ But neither at the council nor since has 
there ever been made any essential change in the law relat- 
ing to the papal power of dispensation/ 


II. THE PEOTESTANT DOCTRINE OP DIVOEOE 


a) Opinions of Luther and the continental reformers , — 
With the rejection of the sacramental theory of marriage at 
the Keformation it was inevitable that more liberal ideas 


respecting divorce should arise. #6^ 


labile at the sa^me, time, sh^^ bitterly repioa^h^ '^ith | 
iscandalous abuse of her own jurisdiction through which in^ 


of separation see Pollock and Haitlakd, Sist. of Eng. Law^ II, 392 n. 5. However, 
a “ modem distinction of some Catholic writers between anullatio and separatio 
removes all ambiguity.”— Woolsev, Divorce, 124. 


1 “ viii. Si quis dixerit .... velEcclesiam errare, dum ob alias causas, praeter 
adulterium, facit divortium quoad thorum seu cohabitationem, ad tempus vel 
perpetuo: anathema sit.”— Thbeneb, Acta, 11, 313: Esmein, op. cit., II, 309 n. 1. 


2 Distinction is made between dispematio super matrimonio, that is, for dissolv- 
ing an unconsummate marriage; and dispemaiio matriTnomalis, that is, to remove 
an impediment which otherwise would invalidate a proposed contract. In all cases 
of dispensation careful judicial inquiry as to the grounds of application is made: 
Gbaey, Marriage and Family Belations, 510-14. Cf. Woolsey, op, cit, 122, 123; and 
especially the convenient manual of Pomeen, De dispmsationilms, 122-68. For a full 
discussion of the intricate law and custom as to dispensation see Esmexn, op. cit,, 
n, 315-68; Pebtsen, Qeschiohte des can, Eherechts, 891-906; Scheuel, Das gem, dmt, 
Eherecht, 281 S. In the oriental church dispensation from the forbidden degrees is 
in general not allowed, Zhishman ; Das Eherecht der orient. Kirehe, 70&^17, 

3 The writings of Luther, Milton, and other Reformation and Puritan writers 
abound in examples of such charges. “For no cause, honest or necessary,” says 
Maetin Bucbe, “ wiU they permit a final divorce; in the meanwhile, whoredoms and 
adulteries, and worse things than these, not only tolerating in themselves and others, 
but cherishing and throwing men headlong into these evils. For although they also 
disjoin married persons from board and bed, that is, from all conjugal society and 
communion, and this not only for adultery, but for ill usage, and matrimonial duties 
denied ; yet they forbid those thus parted to join in wedlock with others: but, as X 
said before, any dishonest associating they permit.’*— “The Judgment of Martin 
Bucer,” in Milton’s Erase Works, XU, 292, 
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• effect the forbidden degree^s had become an open door to di- 
^vorce for the use of the rich and powerful. Accordingly, the 
leaders of Protestantism took intermediate ground. On the 
one hand, while Luther and some other reformers sanctioned 
temporary separations^ of husband and wife, there was a strong 
tendency to reject entirely perpetual divorce a mensa et thoro 
as being a “relatively modern invention” unknown to the 
ancient church; and a condition of life incompatible with 
the true ideal of wedlock.^ On the other hand, they gener- 
ally favored complete divorce a vinculo^ admitting two or 
more grounds according as they interpreted strictly or 
more liberally the scriptural texts. For they still appealed 
to authority rather than to reason and experience in their 
attempts to solve a great social problem. They were thus 
often sorely embarrassed. Their writings, indeed, reveal not 
a little of the casuistry and self-deception which so often 
vitiate the reasoning of the canonists and their predecessors.® 

^standj* for ^Prot^tai^ of diTPjep, like, tlip 

estant coiiceptiopL of the form and, neAu^ of marriage, waa 
shaped mainly by the thought of Martin Luther. 

as were his teachings, he did not go so far in his 
idepe^rtmre from tiie orthodox rule as did some of his contem- 
.porari^ and successors. The analysis of Kichter has dis- 
closed two distinct tendencies in the doctrine and practice 

iGk>BSCHBi7, Doctrina de mat.^ 60; also Mejeb, *‘Ziir Qeschichte desalt. prot. 
Eherechts,*’ in XVI, 47; Hubbich, Dos Becht der Eheseheidung, 139 :S. 

2 or. Bsmbin, Le mariage m droit camnique^ II, 808, 309. Throughout his Doc- 
trine and Discipline of Divorce, as elsewhere in his writings, Milton insists that a 
real marriage implies a full spiritual as well as conjugal companionship, with which 
the theory of separation without dissolution is inconsistent ; and this is the common 
Puritan view. 

8 For example, see Milton 's’specious argument, following the allegorical method 
of some of the early theologians, to show the scope of the term “fornication” as 
used by Jesus and Moses : “ Doctrine and Discipline of Divorce,” Prose Works, TJX, 
251-68, 894r^01. 

^See Milton’s summary of their views: “Tetrachordon,” loc. cit,, 423-33. 
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of the Reformation period.^ In the sixteenth century the 
more rigid or conservative direction is taken by Luther and 
the more influential Protestant leaders, among whom are the 
theologians Brenz, Bugenhagen, Chemnitz, Calvin, and Beza, 
with the jurists Eling, Beust, and Schneidewin.^ All are 
agreed that absolute divorce should be granted for adultery, 
although some of them. Like Chemnitz, appear to discrimi- 
nate against the woman in this regard.® Malicious desertion 
is also generally admitted as a second cause for the full dis- 
solution of wedlock, following the same Bible text which gave 
rise to the casus apostoU of the canonists.* It is character- 
istic of Luther and the representatives of the more rigid 
tendency that, rather than multiply the number of admissible 
grounds of divorce, an effort was made by hard logic to 
broaden the definition of desertion so as to give to it a wide 
range without seeming to transgress the letter of scriptural 

1 Richtbr, Beitrdge zur Gesch, des Ehesoheidungsrechts in der evang, Kirche, 11 flf., 
15 jff., 56 ff. ; idetn^ Kirchenrechti 1177. 

2 Adultery and desertion are the only grounds of full divorce recognized by 
Bbbnz, Wie yn Ehesachen . , , , zu Handeln^ in Saecerius, Vom heil, Bhestande^ 
152-57, and idew, Corpus juris 183 ff. ; with which may be compared the passages 

from the writings of Bebnz quoted by Eichtee, Beitrdge^ 19-23; Bugenhagen, Vom 
ETiebintch und Weglavffen: in Saeoebius, Vom heil. Ehestande^ 138-51; or Corpus 
juris mat, ^ 171-84; Chemnitz, Examen cone, trid,y II, 430; Calvin, in Eichtee, op. cit, 
25, 26; Beza, Tract, de repud, et divert, (Geneva, 1569), 228 ff., 275 ff.; Kling, Tract, 
mat. causarum (Frankfort, 1577), 89 ff.; Beust, Tract, de jure connvib,; identic Tract, 
de spans, et mat,^ 147 ff. ; Sohnbidewin, Com. in inst. ; idem, De nupt,, lib, primi com, 
(Jena, 1585),§§7ff. 

These and other writers are discussed by Eichtee, Kirchenrecht, 1175 ff. ; idem, 
Beitrdge, 15 ff. ; Mbjbe, Zum Kirchenrechte der Reformat., 147 ff. ; Haubbe, Ekescheid, 
im Reformat., II, 209 ff. In general, compare Geevb, Ehescheidung, 225 ff. ; PoEE, 
Ehescheidung, 80 ff. ; Steieeelmann, Das Ehescheidungsrecht, 54 ff., 128 ff. ; StOlzbl, 
Ehescheidungsrecht, 9ff.; Glasson, Le mar. civ, et le divorce, 224, 225* 329, 330; 
SoHEUEL, Das gem. deut. Eherecht, ^1 ff. ; Buchka, Das mcckl, EhcscheidungsreefU, 
20 ff.; Hubeich, Das Recht der Ehescheidung, 43 ff.; Fribdbbrg, Lehrbuch, 886-78; 
idem, “Beitrage,” ZER., VII, 56-127 ; and Schulte, Lehrbuch, 414-28. 

3 Chemnitz, Examen cone, trid, (Frankfort, 1615), II, 480 says: ‘‘We have, then, 
two cases in Scripture where the bond of matrimony is dissolved —not as by men, but 
by God himself. 1. On account of adultery a man lawfully, rightfully, and without 
sin, can repudiate his wife,’’ 2. Desertion of the believer by the unbeliever, accord- 
ing to 1 Cor., 7, Cf, WooLSBT, Divorce, 131; Eichtee, Beitrdge, 27, 28. On the 
adoption of these two general causes at the Eeformation see Hubeich, Das Recht der 
Ehescheidung, 44 ff. 

41 Cor. 7:15. 




Histoby of Sepaeation and Divoboe 63 


authority.^ In this way, for instance, saevitia, or cruelty, 
was included, as was also refusal of conjugal duty, eventually 
giving rise to the doctrine of “ quasi-desertion.” But for 
this last cause a marriage must not be dissolved except on 
failure of all prescribed means, however cruel, to induce 
reconciliation or submission. For it was a natural result 
of the carnal theory of wedlock that theological dogma 
and church ordinance alike in effect permitted a brutal 
husband, through the aid of fine, exile, or imprisonment, 
to force an unwilling wife to render him her “conjugal 
duty.”^ 

Only two general causes of full divorce on alleged 
scriptural authority were thus admitted by Luther and his 
immediate followers. Other offenses, except as by logical 
fiction brought under the definition of desertion or adultery, 
were merely accepted as grounds of temporary separation 

1 As early as 1520 in his Von dem bob, Gefdngniss cLerKirche (Stbamppf, 349, 850, 
381, 882) Luther admits the two grounds of divorce, adultery and desertion; the lat- 
ter when either spouse abandons the other “fiber zehen Jahr oder nimmer wieder- 
kommen.” Two years later, in his Vom ehelichen Leben^ he appears to regard refusal 
of conjugal duty as equivalent to desertion. “We may find an obstinate woman,” 
he says, “ who stiffens her neck, and if her husband should fall ten times into un- 
chastity, cares nothing about it. Here it is time for a man to say, ‘ if you won’t, 
another can be found that will. If the wife will not, let the maid come. ’ Yet let it be 
so that the husband give her two or three warnings beforehand, and let the matter 
come before other people, so that her obstinacy may be known and rebuked before 
the congregation. If she will not, let her be gone, and procure an Esther for your- 
self and let Vashti be off, as Ahasuerus did,”— As rendered by Woolsbv, IHvorce, 
130, 181, For the original see Stra^mppp, 350, 351, 394, 395 ; Luther’s Xleinere Schrif- 
ten, II, 26-31; and Sarobrius, Vom heil. Ehestande, 137, 138. C/. Biohtbr, Beitr&ge, 
16; SoHEUEB, Dos gem. dent. JSherecht, 800 ff. In Luther’s Von Ehesachen (1530) the 
refusal of conjugal duty is not mentioned; but it is doubtless included under mali- 
cious desertion; and besides in 1531 he commends the book of Brenz in which this 
position is taken. Cf. Biohtbr, op. cit., 18, 19 ; Strahppf, 394. In the Tiachreden 
flight on account of theft is regarded as desertion : Biohtbr, loc. cit. On the use 
made of “ definition ” by the Protestants see Hubrioh, Doa Eecht der Ehescheidung, 51. 

2 Quasi malitiosa desertio comprehends not only refusal of conjugal duty, but 
also applies to the case of a defendant who abandoned a consort, but who does not 
necessarily, as in malicious desertion, remain in a place unknown or one beyond the 
reach of judicial process : Strippblmann, Ehescheidungsrecht, 146 ff . Cf. Dibtrioh, 
Woang. Mhescheidungsrecht, 25 ff.; Httbrioh, Das Eecht der Ehescheidung, 80, 88 ff. 
See especially Luther, Vom ehel. Lehen: Strampep, 394, 395, who says the “weltliche 
IJbirkeit das Weib zwingen oder umbbringen” soil. 




64 


Matrimonial Institutions 


from bed and board, subject to reconciliation.^ On the 
other hand, the representatives of the more liberal tendency- 
anticipated in many ways modem ideas as to the grounds 
of absolute dissolution of the marriage bond. Avoiding to 
some extent the indirect method of attaining practical ends 
by juggling with definitions, they were inclined to appeal 
for authority directly to Koman imperial legislation; and so, 
since the other direction is connected with the canon law, 
we have here a phase of the struggle” between that system 
and the Roman jurispradence.^ The first step in the liberal 
direction is taken by Erasmus, who sustains a rational 
method of dealing with the divorce problem through appeal 
to the teachings of the early Fathers, notably those of 
Origen; and this brought him in contact with the principles 
of the old Roman law.® His influence, as Richter strongly 
urges, seems to have been felt by Zwingli, who, with his 
disciple Bullinger, argues that in admitting adultery as a 
cause of divorce the Scriptures sanction as such all equal 
or graver offenses.* Accordingly, in the Zurich marriage 
ordinance of 1525, ‘‘adultery, malicious desertion, and 
plotting against the life of a consort are not regarded as 

1 Lnther does not allow absolnte divorce on account of anger or incompatibility, 
imidiae^ or attempts upon life, exile, sickness, incurable disease, misfortune to an 
innocent spouse, or similar grounds: see his Von JEhesachcn^ in Steamppp, S98, 399; 
Vom ehel. Leben: ibid.^ 400; Predigt von dem Ehestande (1525): ibid.y 400; and 
Amlegung des 17. Cap. l Cbr. ^523) : ibid , 397, 898, where only temporary separation is 
allowed, unless one of the parties refuses reconciliation and the other ** kunnt nicht 
halten; ” but in this case the separation has the refusal of conjugal duty as a con- 
sequence, or it has become malicious desertion ; Steampfp, 396, ^1, 832, 382 ff, Qf* 
Bubnz, Wie yn Pfiesachen . , , . zu Handeln: in Saecbbius, Vom heil. Bhe^tandc^ 
165 ff.; Libtbich, Evang. Ehescheidungsrecht, Slfif.; Haubbk, JBhescheid. im B^or- 
mat.^ H, 242 ff. 

2RI0HTBB, Beitrdge^ 14, who points out that, through reaction against the papal 
system the theologians for the most part were in favor of the Roman law, while the 
majority of the jurists were opposed to it. The Protestant leaders are thus divided 
on the question whether the canon law should be accepted as binding: Hubexch, 
I>as Becht der SheBCheidunoy 45. On the admission of other grounds of divoroe see 
STEiPPBiiMANN, Ehescheidungsrechty 151 ; SoBTcmTHi, LehrhucK -*16. 

sEeasmus, ATinot in Nm. Test. (Basel, 1515) ; quoted by RiOHom, 8-16, 

4BIOHTBE, op. cit., e ff. ; Bullingbb, 2>er Christ. Ehestmd (ed. 1579), if. 102. 
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the only causes, but rather as the standard causes of divorce, 
and to the judge it is left to decide what others shall be put 
by their side. And not only this, but cruelty, madness, 
leprosy, are mentioned as causes which the judge can take 
into account.”^ Lambert of Avignon is likewise conspicu- 
ous for liberal ideas regarding the causes of divorce. Antici- 
pating the principle so often enforced by modern legislation, 
he holds that when a wife is forced by intolerable suffering 
to leave the husband who mistreats her and denies her 
proper support, this should be coimted as repudiation by the 
man, and not as desertion by the woman, who should there- 
fore be allowed to contract another marriage.^ Similar views 
are held by Bucer,® Melanchthon,* and the jurist Monner.® 
All accept the two general causes, and each admits several 
other grounds. 

With no exception in case of divorce, the continental 
reformers appear to sanction the remarriage of the innocent 
man or woman without any delay or other condition.® The 

1 WooLSBY, Divorce) 132; also Thwing, TAe jPamiZjr, 84. For the ordinance see 

Eiohtbe, op. czi., 6, 7. Similar causes are approved by Der Christ* 

Ehestand^ 102, appealing to the laws of the ^^holy Constantine, Theodosins, Valen- 
tinian, Anastasius, and Justinian.^' 

2 Lambbbt of Avignon, De sacro ccmjugio (Strassbnrg, 1524) : cited by Bicetbb, 
op. cif., 31, 32. 

d See his De regno Ohristi (1557), IX, 25 £t. ; and the elaborate dissertation entitled 
JStlicher gelerten Theologi bedencleen von der Ehescheidung : in Sabobbius, Vom heil, 
Ehestande, 161 fif. ; also ibid*. Corpus jnris mat,, 196 ff., which Biohtbe, op. dt,, 84 £f,, 
ascribes to Bncer; though Mbjeb, Zum Kirchenrecht, 188, doubts the correctness of 
this view. On Bucer's doctrines see the discussion of Milton below. 

* Mhlanohthon, “ De conjugio,” Opera Omnia (Erlangen, 1828), I, pars II, 286 
fP.; or in Sabobbius, Fom heil. Ehestcmde, 159 ff.; or ibid.. Corpus juHs mat,, 190 £E. 
<y. also Biohtbb, Beitrdge, 82-34; and especially Hbjbb, Zum Kirchenrecht, 179-82, 
who compares the view of Melanchthon with that of Luther, showing that the 
former goes back to the Theodosian code. 

cMonnbb, Tract, de mat, et clandes, conjugiis (Jena, 1561): ap, Biohtbb, 
JBeitrdge, 40, 41. Eepresentatives of the more liberal tendency in the sixteenth 
century are Chytrftus, Hunnius, Wigand, Osiander, and the Danish theologian Hem- 
ming: Biohtbb, op. cit,, 42, 43, 28. 

Of course, after regular process was somewhat developed, as will presently be 
shown, the tolerarwus or permission of the magistrate concluding the decree was 
requisite to the remarriage even of the innocent person. 
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earliest church ordinances confer the same privilege;^ but 
regarding the question whether an adulterous spouse should 
be suffered to contract further wedlock the Protestant 
leaders are not agreed. The majority would have the 
magistrate deal with the offender according to the harsh 
principle of the Jewish law. Such is the view of Bugen- 
hagen, who opens his discussion with the curt remark that 
were the adulterer hanged there would be small need of 
further parley.^ Lambert of Avignon insists that the cul- 
prit ought to be stoned, warning the sluggish magistrates 
that they themselves perish even because they do not 
administer this punishment.® Beust, on the contrary, prides 
himself that in the land of the Saxons there is no flinching 
in this regard, and so the divorce question in that country 
is solved. Beza and Brenz are both eager for the death 
penalty.^ Melanchthon appears to favor the same treatment, 
or else exile of the guilty spouse in case the political magis- 
trate is unwilling to proceed with such rigor; for he says 
the ^‘condemned is as one dead” to his innocent spouse.® 

1 The Renovatio ecc. Nord. (1525) : Richter, KircTienordnungen, I, 20, tolerates 
the second marriage of a person whose spouse has committed adultery. The Prussian 
LaTidesordnuTig of the same year expressly sanctions the divorce and remarriage of 
the injured spouse whose partner has committed the same offense: Richter, op.cit, 
I, 32. In 1531 the church ordinance of Goslar and that of Ltibeck, drafted by Bugen- 
hagen, recognize malicious desertion as a second ground for dissolving wedlock: 
Richter, op. cit., 1, 156,148; and a similar provision appears in the Pommer ordi- 
nance of 1535, also drafted by Bugenhagen: Richter, op. cif., 250. Compare 
Schulte, Lehrhuch, 414-28, who gives an account of the provisions of the many ordi- 
nances regarding divorce and remarriage. 

2 “ Wenn der Ehebruch bey dem halse gestraffet wQrde, so bedtlrffte man hie 
nicht viel fragens”: BugenhagtBN, Vom Ehebruch und Weglavffen: in Sarcerius, 
Vow. heil. Ehestdnde, 138. 

8 Richter, op. cit., 31, 45; citing Lambert of Avignon, JDe sacra eonjugio^ who 
recommends excommunication in case the magistrate does not execute the criminal. 

4 On Beust, Beza, and Brenz see Richter, op. cit.^ 45, 46. Compare Beust, Tract, 
de spom. et mat.y 140, where he declares that the penalty for adultery is death ; and 
Brenz, Wie yn Ehesachen . ... zu Handeln: in Sarcerius, Vom heil. Ehesiande^ 
162, where he leaves the offender to the temporal magistrate, nrging rigorous punish- 
ment; and in cases of negligence advising excommunication by the parish priest, 

B Melanchthon, “Do conjugio,” Opera Ommaj I, pars 11, 238: “Respondeo: 
magistratus pollticus adulteria punire debet: ideo persona condemnata, si non 
punitur durius, pellenda est ex iis locis, ubi vivit persona innocens: cui altera, vide- 
licet condemnata, velut mortua existimanda est ; et haeo severitas ad politiotuu 
magistratum pertinet.” 
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Similar is the position of Luther, who “insists with great 
energy that death ought to be the penalty for adultery, but 
since the civil rulers are slack and indulgent in this respect, 
he would permit the criminal, if he must live, to go away to 
some remote place and there marry again. |P|P^10falviii, in 

f j^^l ^.pl^^pes, declarers tha^ death ought to be inflicted for 
is crime, as it was by the Mosaic code, but if the law of 
the territory slop'short of this righteous penalty, the smallest 
evil is to grant liberty of remarriage in such cases. 

Thus far we have dealt with doctrine and opinion as dis- 
closed by the legal and theological writings of the century 
of Luther. The legislation of this period reveals a like 
difference of view regarding the grounds of divorce and the 
privilege of remarriage ; although the majority of the church 
ordinances contained in the collection of Kichter appear to 
follow the more rigid direction.^ Usually the two general 
causes, adultery and desertion, are allowed; but in a few in- 
stances only the first-named ground is admitted.® On the 
other hand, as Goeschen has pointed out,^ the number of 
causes is sometimes increased, either by adding new grounds,® 
by appeal to common imperial law,® or by leaving the deci- 

1 WooiiSErr , Divorce, 138, 139. See Luther, Fom eheh Leben : in Steamppf, 363, 864 ; 
or in Sakceeius, op. cit., 137. On Calvin see Steippblmann, JEheacheidungsrecht, 
69, 70. The same view is expressed by Hoopbb, Earlp Writings, 383; and by Bncer: 
Milton^S JProse Worka^ in, 299. 

<2Richtee, Die evangeliachen Kirchenordnungen dea aechazekrtien Jah/rhunderta. 
In many Protestant lands these ecclesiastical statutes or provisions, with the 
sanction of the civil authority, took the place of the old canon law. For a discussion 
of their contents see especially the monographs of GKiesohen, Doctrinademot.^ 59 ff. ; 
idem, in Hbezog’s Sincyclopddie, ni, 702 ff.; Dieteioh, Evarig. JEheacheidungarecht; 
and compare Hattbeb, JEheacheid. im Reformat., n, 219 S. ; Exchpeb, Beitr&ge, 61 ff. ; 
idem, Kirchenrecht, 1177, 1178 ; Strippblmann, Daa MieacKeidungarecM, 78 £f. ; Oebve, 
Eheacheidung, 298 ff. ; Thwing, The Ramily, 84, 85 ; Woolsbt, Divorce, 136-38. 

8 For example, by the Renovatio ecc. nord. (1525) : Riohtee, Kircheruyrdriungen, 
1, 20; the WUrtemberg ordinance of 1537 : ibid., 1, 280; the ordinance of the “ Nieder- 
lander in London”: ibid., II, 115; that of the foreign “Gemeinde zu Frankfurt”: 
ibid,, 157. 

4 Gk>BSOHEN, Doctrina de mat, 61, 62, notes. 

5 As by the Prussian ordinance of 1584: Riohtee, op. cit, n, 468. 

8 As by the Brandenburg ordinance of 1540: ibid., 1, 380; that of Pfalz>Neuburg: 
«>£cL,n,146,147. 



68 


Matrimonial Institutions 


sion to the judge’s discretion.^ Furthermore, during the 
seventeenth century, under influence of such writers as Bi- 
dembach and Mentzer,® divorce legislation follows the con- 
servative lines laid down in the Wflrtemberg ordinances of 
1634 and 1563.® The beginning of a new and more liberal 
treatment of the subject is first seen in the Wfirtemberg or- 
dinance of 1687, which, besides adultery, desertion, and 
quasi-desertion, sanctions several other grounds of absolute 
divorce.^ This change in the tone of the law-maker is mainly 
due to the rise of more generous doctrinal views, especially 
those of Htllsemann, who taught that marriage is dissolved 
by every offense which, like adultery and desertion, destroys 
the physical unity of the wedded pair or violates the con- 
jugal troth constituting the safeguard of that unity.® 

^^tefeptanice of Luther’s teaching that marriage is not 
a sacrament, but a “worldly thing,” led at once to the rejec- 
iiion of the jurisdiction of the existing ecclesiastical courts. 
A dual problem thus arose for solution: Is marriage dis- 
solved ipso facto through the commission of the offenses 
recognized as grounds of divorce ; or, if any intervention of 
public authority is requisite, what is that authority, and what 

1 As by the ordinance of Zurich, 1529: ibid.^ 1, 22; that of Basel, 1529: ibid.y 126. 
C^. Gobschbn, DoctHna de mat.^ 63 n. 218, 29 n, 105. 

3 Bidbmbach, De causis mat. (Frankfort, 1608), 81-93; and Mentzeb, De conjttgio 
(Wittebergae, 1612), 190 ff., allow as causes only adultery and desertion. Other repre- 
sentatives of the conservative tendency in the seventeenth century, as enumerated 
by Richtee, Beitrdge^ 58 fif., are the theologians Gerhard, Havemann, Calovius, and 
Hollaz, and the jurists Oyprfius, Carpzov, Nicolai, Bruunemann, and Philter; while 
the more liberal direction is taken by the theologians Brochmand, Hftlsemann, Cal- 
ixtus (J. U.), Dannhauer, and Queustedt, and the jurists Henning Arnisaeus, Forster, 
Kitzel, Pufendorf, Samuel Stryk, and Bruckner. 

3 For the ordinance of 1553, drafted by Brenz, see Eichteb, Kirchmordnungent 
n, 130. By this act full divorce is allowed only for adultery and desertion, indtuUng 
refusal of marital duty; and separation a thoro et mensa is not permitted even for 
Boevitia. Cf. Richtee, Beitrage^ 57. 

*See Des JSerzogihums Wirtemberg emeuerte Bhe- und She^QerichU-Drdnung 
(Stuttgart, 1687), 22 ff., 82 ff., 100-111. 

SHtlXiSEMANN, Bxtenaio breviarii theologici (3d ed., Leipzig, 1655), 502: cited by 
Httbbich, Dob Recht der Ehescheidung, 54-56, U9 ff. ; Eichteb, BeitrdgCt 57, 63; ide»^ 
Kirchenrechtj 1177. 
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is its exact fimction? The researches of St6lzel have clearly 
established that in the beginning the reformers returned to 
the principle of self-divorce prevailing among the ancient 
Eomans and Hebrews, and accepted by some of the early 
church councils. According to the modern conception, 
he declares, a marriage may normally be dissolved during 
the lifetime of the parties by the sentence of a judge 
in a legally constituted court after due process of law. Only 
in exceptional cases is a resort to a political magistrate 
allowed. ^dioial decree is the medium of the dissolu- 

tion; and it implies, without express permission, the right of 
each of the divorced persons to remarry, unless the statute 
has otherwise provided. The divorce law of the Keforma- 
tion starts from difEerent, almost an opposite, conception. 
When an adequate cause exists, a marriage is thereby dis- 
solved in favor of the innocent person without any magiste- 
rial authority whatsoever. If in certain cases, in order to 
establish the existence of the grounds of dissolution, any 
action is needful, it is regarded as extra-judicial; and when 
gradually such informal proceedings have grown into an 
orderly process dealing directly with the question of divorce, 
this process concludes with a decree; not that the marriage is 
thereby dissolved, but that it has already been dissolved in con- 
sequence of the grounds now established. Nor did the divorce 
of itself involve the right of remarriage. That privilege was 
always in practice, if not in theory, denied to the guilty 
spouse; and after a regular process arose it was usual, even 
as late as the eighteenth century, to grant it to the innocent 
person only by special magisterial permission or ‘‘toleramus.” ^ 
From the beginning in some G-erman lands the only purpose 
of the judicial action was to determine the fact that the mar- 
riage was already dissolved in order to justify this license.® 

1 SxOlzbl, Ueber das landesherrl, Ehescheidungsrecht^ 9-19; or the same in. ZKB», 
XVIII, 1-4; DlBTifciCH, Evang, Mhescheidungsrecht, 39. 

aSxOLZBXi, gp* cit, 10, 11. 
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Luther and other Protestant leaders accepted the theory just 
explained that a marriage is “broken” or dissolved when a 
proper lOanse intervenes; and if without exception’ they in- 
sisted that the married persons should not separate them- 
selves, but appeal to public authority, they had in mind, as 
Luther plainly shows, the establishment of the fact of wed- 
lock already broken in order, where it was desired, to grant 
the permission of marrying again.^ 

The seeds from which would eventually spriug a new pub- 
lic jurisdiction in matrimonial causes were nevertheless in 
this way planted by Luther. For a time the practice was 
uncertain and informal. Cases were taken before various 
officials or bodies, with the prince or sovereign as final 
authority. The Pfarrer or parish priest, who is especially 
commended by Luther® for such business, was often called 
in; and on hard questions opinions were solicited from jurists 
and theologians, those of Luther having all the weight of the 
decisions of a court of last resort. As a result, during this 
early period jurisdiction came more and more into the hands 
of the church. Only gradually, following the example of 
Wittenberg in 1539, were consistorial courts^ created under 

1 SCHXTiiTB, Lehrbitch, 416. 

sStOlzbl^ op. cit, 11-19, where the proof is given from the writings of Luther 
and others; and Dibteioh, JSvang. JBhescheidungsrecht, 37 ff. See Steamppi*, 363-65, 
358, 875. 

3 Luthee, Von Bhesachen: in Steaseppp, 297, 298, 392, where ho names Pfarrer 
and Oherkeit as co-ordinate authorities in such causes. On the significance of Oher~ 
Tceit (temporal magistracy) see StOlzel, Bntwichlung deBgelehrtcn Bichterthuvia^ X, 
207 ff. ; and compare idem, Ueber das landeaherrl. Ehesclieidungerecht, 22, 23. 

i On the rise of the Wittenberg consistory and its influence as a model for others 
see Mejbe, “ Anfftnge des Witt. Consistoriums,” ZKB., XIII, 28-123; and idem, **Zur 
Qeschichte des alt. prot. Eherechts,” ibid., XVI, 35-106. These two papers, revised 
and enlarged, with a chapter on the establishment of the consistory at Bostock, may 
also be found in Mbjbb’s Zum Kirchenrechte dee Beformation^ahrhunderU, 3ff. 
146 ff. Compare Sohlbusnbe, “ Zu den Anfangen prot, Eherechts,” ZKG., VI, 390 ff., 
412 ff. ; Gbppoken, “Zuralt. Geschichte und ehegerioht. Praxis des Lieipzig. Konst.,” 
ZKE., 3. Eolge, IV, 7-67 ; Hinsohius, “ Beitrage zur Gesch. des Besertionsprocesses 
naoh evang. Kirchenrechte,’^ ibid., IX, 1-38 ; and Bieteioh, JZvang. Sheecheidunge- 
recht, 37-62, who gives a clear account of the development of matrimonial process 
and jurisdiction. 
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sanction of the civil power ; and these bodies were composed 
of both lay and ecclesiastical members/ 

A true idea of the position of German Protestantism 
regarding the divorce problem cannot be obtained merely 
from an examination of its doctrines or its legislation. 
These were supplemented in several ways. Their severity 
regarding the gronnds of separation can only be appreciated 
at its real value by keeping in mind, as already suggested, 
that the sword of the judge often cut the marriage tie on 
account of adultery or other crimes ; and that some of the 
reformers, notably Luther, Brenz, and Melanchthon, were 
inclined in certain cases to tolerate concubinage or even 
bigamy, in preference to full divorce.^ But it is especially 
noteworthy that the judicial decisions in divorce suits, 
whether consisting in the opinions of the learned or the 
decrees of the magistrates or consistories, were in general 
somewhat more liberal and more practical than either the 
ordinances or the dogmas of the church/ 

6) Opinions of the English reformers. — The Fathers 
of English Protestantism as a body are more conservative 
than their brethren across the channel.* By the chiefs of 

1 According to StOlzel, Ueberdas landesherrl. Ehescheidungarecht^ 46 ff., passim, 
after the creation of consistories, as well as before, the head of the state— Iiandes* 
Am*— retained a right of dispensation as summus epiacqpm ; and in Protestant lands 
his power to grant divorces in certain cases was not entirely sni)erseded by the im- 
perial law of 1875. These points, especially the last, have given rise to a controversial 
literature; see Meubbb, Das landesh. Ehescheidungsrecht^ 12 ff., who holds that the 
authority of the Landesherr-wa.s superseded by the act of 1875 ; and compare Hubeioh, 
Das Becht der Ehescheidung^ 147 S.; the woris cited by StOlzbb, op. cit.^ 54fE. ; by 
Mettbeb, op. cit., 8 ff. ; and those in this connection described in Bibliographical Note 
XI. 

2 See the proofs presented by Riohteb, Beitrdga, 46-50; and chap, is, p. 390, 
above. 

3 RicHTBB, op. cit.y 43 cites several cases as evidence. On the other hand, the 

Wittenberg decisions analyzed by Mejeb, Zum Kirchenrechte^ 196 ft. ; and those 
published by Sohlbusneb, “ Zu den Anfftngen prot. Eherechts,” XIH, 180 ff., 

142 ff., follow mainly the conservative direction. In this connection read the 
“Antwort auff etliche Fragen und Gegenwurff” in Saeobbius, Vom hdl. Ehestande^ 
204 ff. ; or in ttiem. Corpus juris mat, 248 ff. 

Lboet, Democracy and Liberty, II, 200; GnASSON, Le mariage civil et le 
divorce, 810, 811 ; and idem, Sistoire du droit, V, 89 ff. 
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the really reforming or Puritan party among them, however, 
ideas scarcely less bold than those of Luther or Calvin are 
advanced. The same arguments are used and the same 
causes of separation are admitted. But these ideas ulti- 
mately find no place in the canons of the established church. 
Under Edward VI, the leaders of the Protestant movement 
defend their position. “Strongly disapproving the excessive 
liberty of divorce which the ecclesiastical tribunals had for 
generations afforded to society, they were not less unanimous 
in condemning the doctrine of the absolute indissolubility of 
wedlock. If it was wrong on the one hand to allow hus- 
bands and wives the liberty of separating on frivolous pre- 
texts, and to provide the fortress of marriage with numerous 
gates of egress, whose double locks obeyed the pass-keys of 
perjury and corruption; it was on the other hand no less 
hurtful to society and impious to Q-od to constrain a pair of 
human creatures in the name of religion, to persevere in an 
association, that could not accomplish the highest purposes 
of matrimony, and debarred the ill-assorted couple from the 
serene and wholesome pleasures of Christian life.” ^ 

The average sentiment of the age is quaintly expressed 
in Bullinger’s The Christen State of Matrimonye, translated 
by Bishop Miles Coverdale in 1641. “That is called iuste 
diuorce, when as nether partye maye take the tother agene, 
so it is in the lybertye of the fawtlesse partye to mary 
another.” Such a “divorce is permitted of god for the 
welth and medicine of man and for amendment in wedlok. 
And like as all maner of medicynes and specially some as 
they that go nyest death as to cut of whole membres .... 
are very terrible. So is divorce indede a medicyne, but a 
perilous and pitefull. .... The papistes haue forbydden 
the innocent and vnguiltye parte to marye after the diuorce 

I JEAS*3m!SONt Brides arid Bridals^ II, 316. This summary really gives the gist 
of Milton’s argument in his “ Doctrine and Discipline of Divorce,” Brose 
ni, 169-273. 
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made: Wliicli yt was no thinge els but enen violently to 
cast a snare about poore peoples neckes, and to drawe them 
vnto vyce and synne. For the diuorced coulde not refrayne, 
and mary they were not permitted, therfore with violence 
were they forced into whordome.” ^ 

The favorite metaphor of the reformers is also employed 
by Master Henry Smith. In his Preparation to Marriage^ 
written in the reign of Elizabeth, divorce is described as the 
“rod of mariage” and the “medicine of adultery.” If duty 
be done, he says, “then I need not speake of divorcement, 
which is the rod of mariage and divideth them which were 
one flesh, as if the bodie and soul were parted asunder. But 
because all performe not their wedlocke vowes, therefore He 
which appointed mariage hath appointed divorcement, as it 
were, taking a privilege from us when we abuse it. As Hod 
hath ordained remedies for every disease, so He hath 
ordained a remedie for the disease of mariage. The disease 
of marriage is adultery, and the medicine thereof is 
divorcement,”® 

Nearly all the English reformers of the sixteenth century 
agree in rejecting separation from bed and board as a 
“papist” innovation; and they are equally unanimous in 
allowing the man for unfaithfulness to put away his wife 
and contract another marriage.® Prevailing opinion appears 
also to have accorded the same privilege to the woman on 
like provocation; but there were undoubtedly some in the 
Protestant ranks who were not so liberal in her behalf. In 
particular this seems to be the correct inference to be drawn 
from the antagonism and excitement caused by the bold 

1 The Ohristevi State of Matrimonye^ Ivs. Ixsvi, Ixxvii. 

^Mastbb Henbt Smith, Preparation to Marriage: quoted by JaAPrBBSOH, 
Brides and Bridals, 11, 294, note. 

s Of., for example, Bboon’s “ Catechism,” Worlcs, II, 647 ; and his “ Prayers,” 
ibid,, in, 532; TindaIiB, 51, 52; Bucer in Milton’s Prose Works, HI, 

299, 300, who grants this cause to both parties. 
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position of Hooper/ who won a perilous distinction through 
his sensible demand for even justice to the sexes in this 
regard/ According to the common view, malicious deser- 
tion on the part of either spouse is a second scriptural 
ground for the complete dissolution of wedlock. The 
singular logic through which the words of Paul are made 
to sustain this distinctively Protestant doctrine may be 
illustrated by a typical example. ^^But to our purpose,” 
exclaims Tyndale, “what if a man run from his wife and 
leave her desolate? Verily, the rulers ought to make a law, 
if any do so and come not again by a certain day, as within 
the space of a year or so, that then he be banished the 
country; and if he come again, to come on his head, and let 
the wife be free to marry when she will” But how is this 
liberty to be reconciled with the words of Paul who allows 
a brother or sister a divorce when deserted by an unbeliev- 
ing spouse? Easily; for elsewhere “he saith, ‘If there be 
any man that provideth not for his, and namely for them of 
his own household, the same denieth the faith, and is worse 
than an infideL’ And even so is this man much worse to be 
interpreted for an infidel, that causeless runneth from his 
wife.”* 

1 Hooper’s teaching caused grreat excitement: see the letter of Jomr ab VLsas 
to BuLijiNGBit, in Original Letters relating to English B^ormation^ 416. BuUinger is 
said to hold the same views: ihid.^ 4!^. At his trial one of the charges against 
Hooper was that he taught that the bond of wedlock may be dissolved for adultery: 
Hoopbb, Later Writings^ xxiii. 

2HOOPBB, Early Writings^ 882-87, declares, on the authority of Mark 10 :12, that 
the woman as well as the man may divorce for adultery. To those who deny this 
according to the Mosaic law he says: grant the same, but 1 am sure the poor 
woman was not compelled to live with her adulterous husband; for the law com- 
manded such a villain to be slain, and so put the honest party to liberty ; and so 
should it be now-a-days, and then the qnestion of divorcement would be ended” 
(883). Again, to those who say if woman had this right “marriage could never be 
sure nor constant, for women wonld change still at their pleasure,” he replies, 

“ there is given no such liberty to man or woman by the word of God,” meanhag, 
doubtless, separation at pleasure, except for cause established in court. In a 
letter to Henry Bullinger he defends his doctrine of divorce as to the woman: 
Original Letters rel, to English Beformation^ 64. 

« GtaPALB, Expositions^ 64, 55, A similar illustration of the straits to which the 
Protestant was brought in his necessity of appealing to authority is afforded by 
Bucer, in Milton’s Brose WorXw, III, 309: “Hither may be added, that the Holy 
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Far more daring than any of the English writers before 
Milton is Martia Bucer, of Strassbnrg, whose doctrines of 
divorce comprised in the book dedicated to Edward VI. are 
almost as bold as those of Zwingli, According to this fam- 
ous theologian, for two years professor at Cambridge, and 
greatly venerated by his contemporaries, divorce is a divine 
institution; and it ought to be granted not merely for un- 
faithfulness and desertion, but for many other reasons as well. 
It is curious, but thoroughly in keeping with the mental 
habits of his age, to see how he persuaded himself that the 
causes of divorce sanctioned by the decrees of the “pious 
emperors” from Constantine to Justinian are not “contrary 
to the word of Grod;” may therefore “be recalled into use by 
any Christian prince or commonwealth;” and are thus “by 
divine approbation” valid among Christians at the present 
hour/ Usually in his treatise he advocates equal liberty of 

spirit grants desertion to be a cause of divorce, in those answers given to the 

Corinthians But some wiU say, that this is spoken of a misbeliever departing. 

But r beseech ye, doth not he reject the faith of Christ in his deeds, who rashly 
breaks the holy covenant of wedlock instituted by Godi And besides this, the Holy 
Spirit does not make the misbelieving of him who departs, but the departing of him 
who disbelieves, to be the just cause of freedom to the brother or sister. Since 
therefore it will be agreed among Christians, that they who depart from wedlock 
without just cause, do not only deny the faith of matrimony, but of Christ also, 
whatever they profess with their mouths ; it is but reason to conclude, that the party 
deserted is not bound in case of causeless desertion, but that he may lawfully seek 
another consort, if it be needful to him, toward a pure and blameless conversation.” 
Cff* also the argument of Milton, “The Doctrine and Discipline of Divorce,” Prose 
Works, ni, 258, 259, 

l BuoBB, in MUiTON’s Prose Works, HI, S02, 303, 292, 293, 306-8. By some of his 
brethren he was regarded as a fanatic on this subject as the following letter from 
John Bubohek to Hbnbt Bulling-bb shows : “ Strasburgh, June 8, X550: Bucer is 
more than licentious on the subject of marriage. I heard him once disputing at 
table upon this question, when he asserted that a divorce should be allowed for any 
reason, however trifling; so that he is considered, not without cause, by our bishop 
of Winchester as the author of the book published in defence of the Landgrave. I 
am ignorant as to what the hireling Bucer, who fled from this church before the 
wolf came in sight, is plotting in England.” — Original Letters rel, to the Eng, Eqf., 
655,656. 

“Philip, landgrave of Hesse, in addition to Christina, the daughter of the late 
duke George, to whom he had been united many years, and by whom he had a large 
family, married on March 3, 1540, a lady named Margaret de Sala, and this with the 
consent of the landgravine under her own hand and seal. Previous to this he sought 
to obtain the sanction of Luther, Melanchthon, and Bucer, whose want of firmness 
in this painful case has called forth the most violent invectives from VoriUas and 
Bossuety bishop of Meaux,” — Xbid,, 666, note. 
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divorce for both consorts ; but, in contradiction to the spirit 
of his own teaching, in one chapter he sets forth a doctrine 
which would place the wife absolutely at the mercy of a li- 
centious or despotic lord. A passage from the prophet 
Malachi Bucer renders: ‘Take heed to your spirit, and let 
none deal injuriously against the wife of his youth. If he 
hate, let him put away, saith the Lord God of Israel. And 
he shall hide thy violence with his garment’ — that marries 
her divorced by thee.”^ On this authority he concludes 
that “by these testimonies of the divine law .... the Lord 
did not only permit, but also expressly and earnestly com- 
manded his people, by whom he would that all holiness and 
faith of marriage covenant should be observed, that he who 
could not induce his mind to love his wife with a true con- 
jugal love, might dismiss her, that she might marry to 
another.”^ Verily this is naive morality. Such singular 
care for the wife’s happiness finds scarcely a parallel, unless 
indeed it be in the ethics of John Milton, to which we must 
presently recur. 

But positive evidence of the views of the Keformation 
Fathers has been preserved for the time of Edward VI. 
Under Henry VIII. the principles of the canon law touching 
divorce remained in full force, except that by restricting the 
number of forbidden degrees to those recognized by the 
Levitical code, and through the abolition of pre-contracts, 
the chances for escaping the ties of marriage by crooked 

iMal, 2:15, 16, whicli in the James version is given: “Therefore take heed to 
your spirit, and let none deal treacherously against the wife of his youth. For the 
Lord, the Ood of Israel, saith that ho hateth putting away: for one covereth vio- 
lence with his garment,” etc. It may he noted that Milton, “ Doctrine and Disci- 
pline of Divorce, ”Pro^e Works, m, 196, following “ Calvin and the best translations,” 
renders the passage from Malachi, “he who hates, let him divorce,” thus agreeing 
essentially with Bucer, 

2 BuoBit, in Milton, Prose Works, III, 297. Cf.S DA3?naBSON, Brides <md Brid<a$, 
n, 329-32, who believes that these sentiments of Bucer, however shocking to us, were 
accepted by the most “virtuous and devout ” in the sixteenth and seventeenth cen- 
turies. 
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ways were somewliat lessened.^ The restoration of pre-con- 
tracts^ Tinder Edward VI., however, caused the reformers to 
fear lest the old evils growing out of clandestine unions and 
nullification of false wedlock on the pretext of previous 
sponsalia de praesenti would also be revived; and this 
quickened their desire for a formal settlement of the law of 
divorce in harmony with the altered views of the English 
church. Accordingly, an act of Parliament authorized the 
appointment of a commission of thirty-two persons to pre- 
pare a “complete code of ecclesiastical laws.”® The com- 
mission selected in pursuance of this statute comprised the 
most learned divines and lawyers of the Protestant party. 
Their task was well performed; and their report, drafted 
mainly by Oranmer and translated into Latin by Dr. Had- 
don and Sir John Oheke, was submitted in 1662 under the 
title of Reformatio Legum JEJcclesiasiicarum^ 

This code, though it was never put in force, perhaps in 
consequence of the king’s death, is regarded as a faithful 
index of Protestant opinion. Before referring to its treat- 

1 By 82 H. vni, c. 88. Qf, Ebbves, JSist. of Eng, Law, IV, 838-86 ; Olasson, Hist, 
du droit, V, 89. 

On Henry Vin.’s divorce see POOOOK, Records of the Reformation: The Divorce, 
containing the original documents ; BuitNBT, Hist, of the Reformation, I, 
26-123; Gbaev, Marriage and Family Relations, 596-602; Thwing, The Family, 
WooliSBY, Divorce, 168, 169; Jbafbbbson, Brides (md Bridals, I, 114,124; II, 312ff., 
who defends the king on the ground that the pope did not grant him the indulgence 
which private citizens constantly enjoyed, especially when they were able to pay for it. 
There is a valuable bibliography of Henry’s divorce in Huth, Marriage of Near Fin, 
404rll, 

2By 2 and 3 Ed. VI, c. 23. 

s By 8 and 4 Ed. VI, c. 11. Cf. the account by Jbafpebson, op, cit, n, 817, 318. 

^The report was published in 1571 under supervision of Archbishop Parker ; and 
then in an Oxford reprint of 1850 : Woolbby, Divorce, 170, note. I have followed the 
excellent summary by Jbapfebson, partly containing the Latin text; op, cit., H, 
318-23 ; and Ebbvbs, Hist, of Eng, Law, V, 74-80, gives a good analysis. Cf, also Hal- 
liAJMC, Const, Hist, 1, 101, 102, note; Lingaed, Hist, of England, IV, 284; Hammiok, 
Marriage Law, 6; Gbaey, Marriage and Family Relations, 8 n. 6, 578; Report of the 
Divorce Commission, Fart, Papers, 1852-53, 4; Report of the Ecc, Courts Comm., 1883, 
xxxi-xxxiii, xxxvi ; Bishop, Marriage, Divorce, and Separation, I, § 1496 ; Maoqtjbbn, 
Practical Treatise (London, 1842), 467; Law Review (English), I, 356-58; Bxjen, Ecc, 
Law, n, 503 ; Lboey, Democracy and Liberty, 11, 175; Luoeook, Hist, of Marriage, 

175, 176; Moegah, Marriage, Adultery, and Divorce, 11, 227-29. 
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ment of the question of divorce, some of its general provi- 
sions may be mentioned. These often show the strong 
common-sense and lofty moral purpose of its framers. The 
consent of the parent or guardian is made necessary to a 
valid marriage. Children whose reasonable desires in mat- 
rimony are hindered by the caprice or unkindness of those 
having authority over them are granted the right of appeal 
to the ecclesiastical magistrate, who may give redress. Aged 
women are advised to forbear from wedlock with young 
men. A marriage secured through fear or violence is ren- 
dered void. An attempt is also made through severe penal- 
ties to check those crimes against women which, as elsewhere 
shown, were first effectively dealt with during the Puritan 
Commonwealth.^ ‘‘They ordered that the betrayer of a vir- 
gin should be excommunicated imtil he had married his 
victim, if it was in his power to wed her; or until he had 
assigned to her a third of his property, or made some other 
sufficient arrangement for the support of her offspring,” if on 
account of legal impediment he could not make her his wife.^ 

Hereafter, according to the report, spiritual affinity is 
not to count as an impediment to matrimony. Separation a 
mensa et thoro is not recognized; but complete divorce a 
vinculo matrimonii is granted “in cases of extreme conjugal 
faithlessness; in case of conjugal desertion or cruelty; in 
cases where a husband, not guilty of deserting his wife, had 
been for several years absent from her,” provided there be 
reason to believe him dead; “and in cases of such violent 
hatred as rendered it in the highest degree improbable that 
the husband and wife would survive their animosities and 
again love one another;”® but separation is not permitted 

1 See chap, x, sec, i, pp. 421-23 above. 

2 Jbaitebjson, op. cit.., II, 322. 

s*‘ Inter conjuges si oapitales intercedant inimicitiae tamqne vehementer exar- 
serinfc, nt alter alterum ant insidiis ant venenis appellat, ant aliqna vel aperta vi, 
vel occulta peste, vitam velit eripere, qnamprimum tarn horribile crimen probatnm 
fuerit, rite in jnditio divortio volumns hnjuscemodi personas distrahi.”— log, 
ecc. ; op. jBAS'B'ifcESON, op. II, 820, 321, note. 
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for frequent, though not incessant or vehement, quarrels.* 
Divorce is denied where both partners are guilty of unfaith- 
fulness; and when one is guilty, only the innocent spouse is 
permitted to contract another marriage. Self -divorce is for- 
bidden. In all cases it is the province of the ecclesiastical 
court to determine whether there exists a just cause for sepa- 
ration.^ Finally, it may be noted that adultery as a crime is 
severely dealt with, though the commissioners do not go to 
the length of prescribing capital punishment, as some of the 
English reformers would have desired. The guilty husband, 
if a layman, shall “restore to his injured wife whatever pos- 
sessions she had brought him, and also surrender to her one- 
half of all his other property. He was, moreover, sentenced 
to exile or imprisonment for life. Oonvicted of the same 
offence, the wife lost her dower and all interest in her hus- 
band’s property, and was consigned to life-long imprisonment 
or banishment.” For this crime and similar offenses “cleri- 
cal delinquents” are treated with even greater severity.® 

The report prepared by the commission never received 
the sanction of the king; nor does it appear that any authori- 
tative change in the canon law relating to divorce was ever 
made until the present century. Nevertheless the Beformatio 
Legum “is a work of great authority, showing the recognized 
opinion and sentiment of the church of England at that time 
and containing the views of the first reformers.”^ The prin- 
ciple represented by it was carried out in practice, though it 
may well be doubted whether, as is sometimes urged,® the 

i**Parva contentiones, nisi perpetnae sint» divortinm non indncunt.” — Bef. leg* 
ecc. : ap* Jeaffbeson, cp* cit*, TL , 821. 

2 Jeaffbeson, op* cit*^ XI, S21. 

^ Ibid*y 322, 323. A Oeabt, Marriage and Family BeHations^ 8 n. 6. 

6 So by Sir John Stoddart in his evidence before the Lords’ Select Committee, 
1844 : “ Therefore I apprehend that the Beformatio legum having been published as a 
work of authority, although not of absolute legislative authority, it must have been, 
and in all probability was, followed : and for that reason in the Spiritual Courts there 
were dissolutions of marriage. Because 1 believe that from about the year iS50 to the 
yeao' iSOH marriage was not held by the Churchy and therefore was not hMd by the Law, 
to be indissoluble*'' --Mimaes of Evidence, 27 : Law Beview (Eng.), 1, 358, 359. 
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decrees of the ecclesiastical court ever went so far as expressly 
to grant dissolution of wedlock. According to the ancient 
form of judgment, divorce was probably still pronounced 
only a mensa et thoro; but, whatever the shape of the decrees, 
there is strong evidence that from about 1548 to 1602, except 
for the short period of Mary’s reign, “the community, in 
cases of adultery, relied upon them as justifying a second act 
of matrimony.”^ For already in 1548 — four years before 
Edward’s commission had completed its report — the new 
doctrine had been in a measure sustained by the well-known 
case of Lord Northampton, brother of Queen Catherine Parr. 
After obtaining a decision of an ecclesiastical court separat- 
ing him from his wife, Anne Bourchier, the marquis had 
contracted another union with Elizabeth Brooke, daughter of 
Lord Cobham. Subsequently a commission of delegates, 
headed by the archbishop of Canterbury, declared the sec- 
ond marriage valid, “because the former contract had been 
absolutely destroyed” by Anne Bourchier’s infidelity;® and 
in 1652 this decision was confirmed by an act of Parliament® 
which declares the marriage valid “by the law of Grod, — any 
decretal, canon ecclesiastical, law, or usage to the contrary 
notwithstanding.” * 

T^Lavj Beview (Rng.), I, 859. Cf, JbapfbesoN) op. city Uy 823. 

2 Jbapfbesojst, op. cit.t n, 823, 824. Cranmer ezaznined the Fathers and other 
authorities on divorce for adultery; and the material which he thus collected grew 
into a large book, which Burnet, who gives a summary, says he has seen : Hist, of 
Beformation^ I, 330 ff. Burnet’s summary is also given by Geary, Marriage arid 
Family Belations^ 577, 578. Cf, Macqiteen, PracUcal Treatise^ 468, 469. 

35 and 6 Ed. VI., c. 4. 

* Maoqtjhen, op. cit., 469. “ This bill is often, but erroneously, referred to as the 
earliest example of parliamentary divorce (Shblford, 373) , It is not a divorce bill ; 
neither did it proceed upon the principle of a divorce bill. Its object was merely to 
declare that the adultery of the first wife, followed by the ecclesiastical sentence, 
entitled the Marquis to take a second wife. The principle on which the act passed 
assumed the jurisdiction of the Church Court, to dissolve the marriage propria 
vigore. The act did not divorce the parties, but merely declared them to be already^ 
by the ecclesiastical sentence, suflSlciently divorced to admit of the Marquis marrying 
469 n. e. On this case see also Law Bevi&w (Eng.), 1, 358, 359; Beport 
of the Boyal Commission on Divorce, Bari. Papers, 1853, 57 ff . ; Geary, op. cit, 17 ; 
WooiiSBY, Divorce, 169-71; Lecky, Democracy and Liberty, 11, Vli,Vl$; Burn, Jffcc, 
Law, n, 503Gt-503b; Reeves, Mist, of Fng, Law, V, 80, 81; MoRaAN, Marriage, Adul- 
tery, and Divorce, 11, 229 ff. 
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This is, indeed, convincing evidence of the changed opin- 
ion of the English chnrch. Nor can it be questioned that 
throughout nearly the whole of Elizabeth’s reign popular 
practice was in harmony with the doctrine thus proclaimed.^ 
New marriages were freely contracted after obtaining divorce 
from unfaithful partners.^ Clear evidence of this fact is 
afforded by Bunny, himself strongly opposed to the liberal 
tendency.® As a matter of fact, popular custom, sustained 
by the profound sentiment of the Keformed clergy, was fast 
ripening into a law as valid as any which a legislature could 
enact. Such a tendency, however, could not fail to become 
more and more obnoxious to many of the leaders of the 
established clergy, as Elizabeth’s reign progressed. Arch- 
bishop Whitgift defends the ancient divorce jurisdiction of 
the spiritual courts against Cartwright,* and the Puritan 
party is treated with ever-increasing rigor. Still the reac- 
tionary canons passed by the Chamber of Convocation in 

1 According to the Report of the Commissioners^ i85Z-3y 5, divorce was allowed 
during the period 1550-1602. 

2 See, however, Woolsbt, Divorce, 170, 171, 313, who, insisting that the ancient 
canon law was unchanged, remarks that ‘‘fora number of years, although remar< 
riage after divorce was null and void, so that the issue would not be legitimate, no- 
civil penalties were attached to it, and it was punishable only by ecclesiastical cen- 
sures.” Hence many married “without scruple.” Cf, Cbaik, Romance of the Peer- 
age, I, Appendix, upon whom Woolsey relies; and Jbaffbjssok, Brides and Bridals, 
n, 323, 324, who holds that the decision of the delegates in the Northampton case was 
“ good law ” Until 1602. 

sBuNirr, Of Divorce for Adulterie, and Marrying againe: that there is no suffi- 
dent Warrant so to do (Oxford, 1610) . This book had been written many years before. 
The preface is dated Dec. 13, 1595 ; and in it Bunny refers to the state of public opinion 
and to events, notably in Yorkshire, of a still earlier time. In “ a Sermon,” he says: 
“ I breefly noted, that the libertie, that in these our daies many doe take, of divorcing 
their wiues for adulterie and marying of others, had not such warrant in the worde 
of Q-od as they thought that it had.” Just before delivering this discourse a gentle- 
man who desired to put away his wife for adultery and marry again, “ and having 
already gotten (into a little paper-book of his) the handes of sundrie of the Preachers 
of those parts,” had come to him for similar support. He further notes that “ a few 
yeeres ” earlier not less than “ fowre several persons ” of one of the greatest families 
in “those parts” had married again after divorce; and in general his “Advertise- 
ment to the Header ” leaves the impression that the new doctrine was, on the whole, 
the prevailing one ; although, according to law, “ neither those second women were 
allowed any dowrie, nor their children to be legitimate,” 

* Whitgift, “Defence of the Answer,” Worhs, III, 267 ff. Qf, BuLiiinGHB, 
Decades, TV (V), 611. 
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1597, doubtless designed to check what was already looked 
upon as a dangerous abuse, bear witness to its continued 
existence; if indeed by implication, as is powerfully argued, 
they do not directly sanction the dissolution of marriage 
through divorce.' 

Similar testimony is afforded by the celebrated Foljambe 
case in 1602, when a court sitting in the Star Chamber inci- 
dentally pronounced invalid a marriage which had been con- 
tracted after separation from bed and board by decree of an 
ecclesiastical judge ; and this decision follows the advice of 
a council of the ‘‘most sage divines and civilians assembled 
by Archbishop Whitgift at Lambeth, declaring in harmony 
with the ancient law that remarriage after judicial separation 
is null and void.” ^ 

1 These ordinances are known as the “Ecclesiastical Constitutions” of 1597. 
Canon 105 urges greater care in matrimonial causes, especially in cases where mar- 
riage “is required to be dissolved or annulled;'' and it is strictly charged “that in 
all proceedings in divorce and nullities of marriage, good circumspection and advice 
be used, and that the truth may, as far as possible, be sifted out by depositions of 
witnesses and other lawful proofs ; and that credit be not given to the sole confession 
of the parties themselves, howsoever taken upon oath either within or without the 
court,” The 107th canon requires a bond to be given in case of “sentences pro- 
nounced only for divorce and separation d thoro et mensd," that “ the parties so sepa- 
rated shall live chastely, and neither shall they, during each other’s life, contract 
matrimony with other persons.” From these canons it has been inferred with some 
plausibility that both “ dissolving divorce ” and “ nullifying divorce ” are contem- 
plated as valid and customary; and that the requiring of a bond implies that the 
marriage which the bond is intended to prevent would have been valid: see Law 
Beoiew (Eng.), 1, 359, 860, and the opinions there cited; also Plea for an Alteration 
in the Divorce Laws (London, 1831), 3 ff. 

2 The Foljambe case has given rise to much controversy. It is commonly re- 
garded as marking the formal abandonment of the more liberal law of the Keforma- 
tion period and a return to canonical principles. This view is mainly traceable to 
the statements of SaiiKEld, Beports of Cases in the King's Bench (Philadelphia, 1822, 
from 6th London ed.). Ill, 137, who commits several errors, and is otherwise mis- 
leading, He is followed by Jbaffebson, Brides and Bridals, n, 324; Gbaey, Mar* 
riage and Family Belations, 12; Macqtjbbn, Practical Treatise, 470, 471; Habeison, 
Probate and Divorce, 115; and especially Bishop, Marriage and Divorce (5th ed.), 
Ii §§661, 705. On the other hand, Woolsby, Divorce, 172, note, 310-13, followiixg the 
researches of Cbaik, Bomance of the Peerage, I, Appendix, regards the decision as 
merely confirming existing law. He criticises Bishop for being misled by Salkeld, 
whereas the facts appear to be more correctly given in Noy’s Beports, 100; and par- 
ticularly in Mooeb’s Cases (2d ed. folio, London, 1688), 683, which may be translated 
from the law-French as follows : “ Feb. 13, anno 44 Eliz. In the Star Chamber it was 
declared by aU the court, that whereas Foljambe was divorced from his first wife 
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Strictly speaking, it may not be correct to say, as is 
commonly done by law writers, that the Foljambe case marks 
a change in the law of divorce by requiring a return to the 
doctrine of the ancient church; but from it, at any rate, two 
important inferences may be drawn. On the one hand, it 
shows that the custom of remarriage after separation a mensa 
et fhoro was continued to the very end of Elizabeth’s reign. 
On the other hand, it constitutes a stage in the development 
of a more conservative policy. As such it may have had 
something to do with the legislation of about a year later. 
By royal authority in 1603 the canons of 1697 were re- 
enacted “word for word,” and consequently, as already sug- 
gested, they incidentally bear witness to the Reformation 
theory and practice as to divorce and remarriage, while 
seeming to admit the possibility of a valid dissolution of 
wedlock by judicial decree.' For the first time in English 
history a statute of 1604 makes bigamy^ in the modem sense 

for incontinence of the woman [in fact, for his own adultery], and afterwards had 
married Sarah Poge [Page], daughter of Rye, in his former wife’s life-time, this was 
a void marriage, the divorce being a mensa et thcn'O, and not a vinculo matrimonii. 
And John Whitgift, then Archbishop of Canterbury, said that he had called to him- 
self at Lambeth the most sage divines 6tnd civilians, and that they had all agreed 
therein.” It is concluded, therefore, that this decision of the “sage divines and 
civilians” must have been incidental to a case under trial in the Star Chamber, and 
that the law was merely declared and not changed. See, however, the sixth edition 
of Bishop’s work, I, §1498 n. 3, where the author insists on the essential correctness 
of his original view. Gf. also Law Beview (Eng.), 1, 361, 362 j B^ort of the Commie- 
sioners (Divorce), 1852-53, 4r-6 ; and Moboah, Marriage^ Adultery ^ and Dworce, II, 233. 

Law Beview (Eng.), I, 362. One of these canons “provided that no persons 
separated a toro et mensa should, during their joint lives, contract matrimony with 
other persons, and that the parties requiring the sentence of divorce should give 
sufficient caution and security into the court that they would not transgress this re- 
straint. Another canon required the judge who should grant divorce, without 
observing these rules, to be suspended for one year by the archbishop or bishop, and 
declared his sentence utterly void.”“-WooLSBy, Divorce^ 171, 172. Of. Luckook, Kist. 
of Marriage, 177 n. 2; Moboah, Marriage, Adultery, and Divorce, EC, 233 ff. 

2 By the act of 1 James I., c. xi, “bigamy” is used in the modem sense. In 
mediseval law a “bigamist” is one who marries again after his first wife’s death; the 
word “polygamist” being employed for the person who takes another woman before 
the death of the first spouse. By 4 Ed. I., 1276 (Stat. de bigamis, Stat. at Large [Pick- 
ering], 1, 116), benefit of clergy is denied him who is a bigamist, i. e., has contracted 
a second marriage after death of the first wife : Jbabtebson, Brides and Bridals, EC, 
327. Compare Glasson, Hist, du droit, EEC, 184, 185. 

“As for the crime of polygamy [the modern bigamy], it hath not been made 
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a felony punishable with death; but there are exceptions to 
the operation of the act which tell strongly in favor of the 
view that the custom of remarriage after judicial separation 
had been something more than tolerated. It is expressly 
provided that the penalty fixed by the act shall not extend 
to a man or woman who has contracted a new marriage after 
seven years’ desertion; nor to “any person or persons that 
are or shall be at the time of such marriage divorced by any 
sentence had or hereafter to be had in the ecclesiastical 
court.” ^ Here it is clear that dissolution of wedlock by 

penal by any statute, till the time of James the First. A canon of Pope Gregory the 
Tenth had taken away aU clerical privileges from a bigamist, as the marrying a 
second wife was considered by the ecclesiastical law, to be proof of a most inconti- 
nent disposition ; this regulation having been adopted in England, the clergy had a 
doubt, whether a person, who had been guilty of this offence before the canon law 
took place, might claim the indulgence of the common law; this statute [4 Ed. I.], 
therefore, retrospectively declares, he shall not be entitled to such privilege.”— 
Ba£.bingtoi7, Observations upon the Statutes (4th ed., London, 1775), 106; also Jbap- 
FEESON, op. cit, n, 327, note. But it may be noted that by 1 Ed, VI., c. 12, sec. 16; 
Stat. at Large (Pickering), V, 265, 266, benefit of clergy is restored in terms which may 
leave it in doubt whether bigamy in the modem sense is intended. This privilege is 
granted to offenders, “although they or any of them have been divers and sundry 
times married to any single woman or single women, or to any widow or widows, or 
to two wives or more.” On the ancient meaning of “bigamy” see also Glasson, op. 
cit,, m, 184. 

1 1 James L, c. xi : Stat. at Large (Pickering), VII, 88, 89. 

However, inferences as to the law in the preceding period must be made with 
caution. The case of Stephens v. Totty, decided at the Michaelmas term, 44 and 45 
Eliz., shows that a husband and a wife divorced a mensa et thoro were still married: 
Oboee’s JReports (Elizabeth) , 908. Qf. on this act especially Hale, Mist, of the Pleas 
of the Crmtm (London, 1800), I, 691-93; also Woolsby, Divorce, 171; Law Beview 
(Eng.), 1, 362. Furthermore, Raynolds, a strong advocate of absolute divorce, in 
his Defence of the Judgment of the Beformed Churches (1609), appears to make no 
claim that his doctrine is sustained either by law or custom. So also in the quaint 
treatise. The Lawes Besohitions of Women's Bights (London, 1632), 64 ff., fuU divorce 
is not recognized ; although, referring to the fact that legally “no crime dissolueth 
marriage,” the compiler (67) seemingly approves Conrad Lagus who says, “seeing 
that in Contracts of Wedlock we regard as well what is decent and conuenient, as 
what is lawfuU, I cannot tell why we be not bound in dissoluing of it to follow the 
like equitie ; and for example, if a Wife cannot dwell with her husband without 
manifest danger of death .... why may not she be separated iudicis ordinarij 
cognitione precedents?” 

On the other hand, Spence, Equitable Jurisprudence, I, 702, believes that the 
bond not to marry required by the canons of 1603 was the only hindrance to remar- 
riage after divorce; and from this time onward he thinks it “not unlikely that the 
court of chancery decreed divorces a vinculo ^ and that the American courts of 
equity brought this doctrine (or right) with them.” This view is rejected by Soeib- 
NEB, Treatise on the Law of Dower, n, 545-47, although he agrees as to the effect of 
the bond. 
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sentence of nullity is not intended; for this is provided for 
by another exception in the act itself. It is equally clear 
that all cases of divorce by judicial decree are comprehended, 
whatever the cause of separation assigned. The law as then 
interpreted seems to have remained unchallenged until 1637, 
when in Porter’s case the court of King’s Bench, without 
squarely deciding the point, expressed a doubt whether a 
woman remarrying after divorce for cruelty was exempt from 
punishment under the proviso of King James’s statute; be- 
cause, ‘‘if this should be suffered, many would be divorced 
upon such pretence, and instantly marry again, whereby many 
inconveniences would arise. Whereupon she was advised 
not to insist upon the law, but to procure a pardon to avoid 
the danger; for it was clearly agreed by all the civilians and 
others, that the second marriage was unlawful,” ^ Neverthe- 
less, the hesitation of the court does not appear to be justi- 
fied either by the plain words of the act or by the weight of 
legal authority.^ 

III. LAW AND THEORY DURINO THREE CENTURIES 

a) The views of Milton , — With the opening of the Stuart 
era, therefore, a reactionary policy with respect to divorce 
was established. For two centuries and a half thereafter 
the principles of the ancient canon law were administered 
by the English spiritual courts. In fact, it was now more 
difficult than before the Reformation to escape the marriage 

1 Porter’s case, Easter term, 12 0. 1. : Ceokb’s Reports (Charles I.), 461-^3. 

2 See the strong argument of Holhnm and Grimston for the defendant who jnstly 
claim that a ^ ^divorce causa saevitiae is grounded e 2 ;ii«re luxturae^ and is in the same 
manner and nature as a divorce causae adulterii: Ceokb’s Reports (Charles I.)» 463. 
Hale, Hist, of Pleas of the Oroum^ 1, 693, remarks “certainly the divorce intended” 
by James’s act “is not a viTiculo matrimomif* and then farther observes, in Porter’s 
case “ it was doubted, whether a divorce causd saevitiae were such a divorce as was 
within this exception, because it seemed rather to be a provisional separation for the 
wife’s safety and maintenance, than a divorce; but it was never resolved.” Qf. also 
Co. Lit.^ 235 ; Maboh, Reports of Novo Cases, 101 ; Cose, Institutes, m, 89; Eelyng-, Re- 
port of Livers Cases (Dublin, 1789), 27; Gbaey, Marriage and Family Relations, 12. 
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tie for the papal dispensation conld grant no relief, and in 
consequence of the decrease in the number of restraints to a 
valid marriage, the decree of nullity was not so often a con- 
venient subterfuge. Only the rich or noble were able to 
afford the costly remedy of a special act of Parliament to 
cure their matrimonial ills. Hence it is not a little sur- 
prising that the Puritan Kevolution brought with it no 
change in this regard. One would naturally expect the 
Independents under Cromwell’s leadership, by whom the 
remarkable civil-marriage law of 1663 was conceived, to 
relegate the whole matter of divorce and nullity to the tem- 
poral courts under proper legal conditions; yet there seems 
to be no record of such a course. 

But if the Puritan statute-book was silent, Puritan 
thought produced the boldest defense of the liberty of 
divorce which had yet appeared. If taken in the abstract 
and applied to both sexes alike, it is perhaps the strongest 
defense which can be made through an appeal to mere 
authority. For, in spite of their casuistry, their inconsist- 
encies, and their injustice to woman, the writings of John 
Milton may be said to have about exhausted the resources of 
theological argument and the learning of his age on this 
subject.^ He goes farther than Zwingli, Bucer, or any 
other reformer in admitting grounds for the absolute disso- 
lution of marriage. According to Milton, divorce is a ‘‘law 

1 Jbaitkbson, Brides arui Bridals^ 11, S15, perhaps with too much emphasis, 
thus describes the effects of 32 H. Vm., c. 38: “It rendered wedlock easier of en- 
trance, but closed aU the many gates which had hitherto afforded spouses the means 

of escape from conjugal wretchedness The Elizabethan jest, that compared 

matrimony to a public rout, was no less applicable to wedlock in Catholic than 
to marriage in Protestant England; but whereas our ancestors before the Reforma- 
tion could always get out of the press by a few permissible falsehoods and the 
payment of money, the marriage law of Protestant times declared that, having once 
forced their way into the crowd, they should remain in it till death came to their 
reHef.” 

2 His four principal works dealing with divorce are the “Boctrine and Disci- 
pline of Divorce ” (Prose Works, HI, 169-27S) ; supplemented by “The Judgment of 
Martin Bucer” (ibid., 274-314); “ Tetrachordon ” (ibid., 315-483); and the “Colas- 
terion ” (ibid*, 434-61). See also Prose Works, IV, 248-49; 1, 259. 
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of moral equity,” a ‘‘pure moral economical law .... so 
clear in nature and reason, tliat it was left to a man’s own 
arbitrement to be determined between God and his own 
conscience;” and “the restraint whereof, who is not too 
thick-sighted, may see how hurtful and distractive it is to 
the house, the church, and the commonwealth.”^ It is law- 
ful to Christians “for many other causes equal to adultery,” 
such as cruelty, idolatry, and “headstrong behaviour” on 
the part of the woman, as also for desertion.^ For “what are 
these two cases [adultery and desertion] to many other, 
which afflict the state of marriage as bad, and yet find no 
redress?” Hence he spurns a narrow construction as con- 
trary to reason. “What hath the soul of man deserved, if 
it be in the way of salvation, that it should be mortgaged 
thus, and may not redeem itself according to conscience out 
of the hands of such ignorant and slothful teachers as these, 
who are neither able nor mindful to give due tendance to 
that precious cure which they rashly undertake; nor have in 
them the noble goodness, to consider these distresses and 
accidents of man’s life, but are bent rather to fill their 
mouths with tithe and oblation?”® Nor is this the only 
time when Milton speaks the language of the modern social 
reformer, though sometimes his strongest arguments from 
the standpoint of reason are ill sustained by the authority 
upon which he relies. From the law of Moses, with which 
he insists that the law of Jesus must agree, he thus reaches 
the conclusion that just ground of divorce is “indisposition, 
unfitness, or contrariety of mind, arising from a cause in 
nature unchangeable, hindering, and ever likely to hinder 
the main benefits of conjugal society, which are solace and 

1 Milton, " Doctrine and Discipline of Divorce,” Prose W orks^ HI, 241, 242. 

2 Milton, “ Colasterion,” Prose Works, HI, 423-33, 'where the views of many 
reformers are quoted; and “Doctrine and Discipline of Divorce,” ibid., 251-58> 
where Jesus’s words are examined. 

3 Milton, “ Colasterion,” Prose Works, HI, 425. 
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peace.” ^ To this ideal of the trae end of wedlock he returns 
again and again. Rejecting the gross and carnal conception 
of the Fathers and canonists, their glaring contradiction be- 
tween marriage as a ‘‘defilement” and a sacrament/ he urges 
that matrimony is a society “more than human,” centering “in 
the soul rather than in the body;” a companionship resting 
upon the “deep and serious verity” of “mutual love,” without 
which wedlock is “nothing but the empty husks of an outside 
matrimony, as undelightful and unpleasing to God as any 
other kind of hypocrisy.” ® Hence, where such society does 
not exist, where mutual affection has given place to deceit, 
the legal bond of the sham wedlock ought to be dissolved. 

Unfortunately, there is another and less pleasing aspect 
of Milton’s teaching. Beyond question saturated as he is in 
the sentiments of the Hebrew law, Milton has a very low 
ideal of womanhood. Almost invariably it is the husband’s 
grievances which excite his compassion. Scarcely by impli- 
cation does he ever admit that the wife may initiate proceed- 
ings, private or public, to rid herself of an unwelcome spouse. 
It is not quite clear whether he would allow her to put away 
even the unfaithful husband against his will;^ while repudia- 
tion for lack of sympathy, for “loneliness,” on account of 

1 Milton, “ Doctrine and Diecipline of Divorce,” Frose Worlcs^ III, 185. 

2 The doctrine of indissolubility compels uncongenial minds to “ fadge together, 
and combine as they may to their unspeakable wearisomeness, and despair of aU 

sociable delight in the ordinance which God hath established to that very end 

All which we can refer justly to no other author than the canon law and her adher- 
ents, not consulting with charity, the interpreter and guide of our faith, but resting 
in the mere element of the text; doubtless by the policy of the devil to make that 
gracious ordinance become unsupportable, that what with men not daring to ven- 
ture upon wedlock, and what with men wearied out of it, all inordinate licence 
might abound.”— “Doctrine and Discipline of Divorce,” Fro$^ Works, III, 181. 

210, 211, 195. For similar expressions see ibid.y 181, 182, 185, 267, 

* However, chap, xxxiv of Buobe’s work, entitled “That it is lawful for a wife 
to leave an adulterer, and to marry another husband,” Milton disposes of with the 
remark that “this is generally granted, and therefore excuses me the writing out 
“The Judgment of Martin Bncer,” Frose WorJcSy in, 800. But this must be con- 
sidered in connection with his positive claim of entire jurisdiction for the man in 
divorce causes, below referred to. Occasionally he drops a word from which pos- 
sibly it may be inferred that he believes in a reciprocal right of the sexes; but it is 
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failure to realize that comfort and full spiritual society upon 
which he so fondly dwells, is apparently the sole privilege of 
the man. In his opinion the man is emphatically the head 
of the woman, who was created by God expressly “to com- 
fort and refresh him against the evil of solitary life.”^ No 
disciple of Hillel was ever more thoroughly persuaded that 
mere dislike is adequate cause for putting away a wife at the 
sole command of the husband than was* he. “No libertine, for 
the sake of wickedness and gratification of low desire, ever 
demanded greater license in marriage than Milton in the 
name of religion demanded for Christian men, in order that 
they might find meet-helps, and escape the grievances of 
uncongenial wedlock,” though doubtless his sole aim was the 
attainment of domestic purity and happiness.^ 

That this judgment is scarcely too severe is clearly 
proved by Milton’s theory of proper divorce procedure,® 
Eejecting all aid of court or magistrate, he goes back to the 

amazing how adroitly he avoids a direct statement to that effect. Qf., for example, 
“Doctrine and Discipline of Divorce,” Frose Works^ m, 182, where he seems to 
approve the liberal laws of the Christian emperors ; ibid., 247-49, where he refers to 
Beza’s view that divorce is for the benefit of the woman; “ Tetrachordon,” Prose 
W<yrh8^ III, 859, 372, where he touches lightly upon the mutual rights of husband and 
wife. 

1 MiloTon, “ Doctrine and Discipline of Divorce,” Prose Worhs^ m, 181. “And 
what his chief end was of creating woman to be joined with man, his own insti- 
tuting words declare, and are infallible to inform us what is nxarriage, and what is 
no marriage; unless we can think them set there to no purpose: 'It is not good,’ 
saith he, ' that man should be alone. I will make him a help meet for him.’ 

187. Beza holds, says Milton, that divorce (by the Jewish law) is created “ only for 
the help of wives.” This leads him to exclaim: “Palpably uxorious I Who can be 
ignorant, that woman was created for man, and not man for woman, and that a 
husband may be injured as insufferably in marriage as a wife 1 What an injury is it 
after wedlock not to be loved I What to be slighted I What to be contended with in 
point of house rule who shall be the head; not for any parity of wisdom, for that 
were something reasonable, but out of a female pride I * I suffer not,’ saith St. 
Paul, ‘ the woman to usurp authority over the man.’ If the apostle could not suffer 
it, into what mould is he mortified that can? Iftid., 247 ; c/. also ihid,^ 209. 

2 Jeaffeeson, Brides and Bridals^ n, 883. Ho was not solely actuated by irri- 
tation against his wife, Mary PoweU, whom he had put away; for he retained his 
views after taking her back and to his life’s end: ibid,, II, 333. 

8 For Milton’s theory of divorce procedure, as summarized in the text, see 
“Doctrine and Discipline of Divorce,” Prose Works, m, 263-73. Cf, Jbaffbbson, 
Brides and Bridals, II, 335-88. 
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ancient principle of self -divorce.^ For it was an ‘‘act of 
papal encroachment” to “pluck the power and arbitrement 
of divorce from the master of the family, into whose hands 
God and the law of all nations had put it, and Christ so left 
it, preaching only to the conscience, and not authorizing a 
judicial court to toss about and divulge the unaccountable 
and secret reason of disaffection between man and wife, as a 
thing most improperly answerable to any such kind of 
trial.” For the sake of “revenue and high authority” the 
“popes of Kome” have “subjected that ancient and naWly 
domestic prerogative to an external and unbefitting judica- 
ture.” Differences “in divorce about dowries, jointures, and 
the like, besides the punishing of adultery,” ought indeed to 
be referred to the magistrate; yet “against the will and 
consent of both parties, or of the husband alone,” the 
“absolute and final hindering of divorce” cannot rightly 
“belong to any civil or earthly power,” For “ofttimes the 
causes of seeking divorce reside so deeply in the radical and 
innocent affections of nature, as is not within the diocese of 
law to tamper with.” Among such “deep and serious 
regresses of nature” is hate, “of all things the mightiest 
divider.” Moreover, the lord of the family cannot go wrong 
in acting from such motive; “for although a man may often 
be unjust in seeking that which he loves, yet he can never 
be unjust or blamable in retiring from his endless trouble 
and distaste, whenas his tarrying can redound to no true 
content on either side.”^ All this despotic power is placed 

1 ScHETTBL, Das. gem. deut. Eherecht^ 294 ff., forcibly argues that the conception 
of divorce through magisterial intervention, as opposed to self-divorce, is a mark of 
Reformation thought. According to Luther, God speaks through the civil magis- 
trate. Hence in case of divorce from the bond of wedlock by judicial decree it is not 
“man,” but God himself, who parts man and wife. Therefore the command of 
Jesus is not broken. So here we have another illustration of the casuistry necessi- 
tated by the appeal to authority. 

2 Accordingly MrLTON justifies Parliament and the clergy in consenting to 
Henry VIIL’s putting away Anne of Cleves, “whom he could not like after he had 
been wedded half a year.”— “ Doctrine and Discipline of Divorce,” Prose Works, 
in,266. 
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in the husband’s hands for the woman’s good; for it is “an 
unseemly affront to the sequestered and veiled modesty of 
that sex, to have her impleasingness and other concealments 
bandied up and down, and aggravated in open court by those 

hired masters of tongue-fence It is true an adulteress 

cannot be shamed enough by any public proceeding; but the 
woman whose honour is not appeached is less injured by a 
silent dimission, being otherwise not illiberally dealt with, 
than to endure a clamouring debate of utterless things.” 
Whether it would be well to shame the adulterer by 
publicity we are not informed. Power would thus be 
restored to the “master of the family,” where it was divinely 
placed. For its exercise there is but one condition needful 
among Christian men. The repudiation should take place in 
“the presence of the minister and other grave selected 
elders.” These are to “admonish” him; and he in turn is 
to declare solemnly by “ the hope he has of happy resurrec- 
tion, that otherwise than thus he cannot do, and thinks 
himself and this his case not contained in that prohibition 
of divorce which Christ pronounced, the matter not being of 
malice, but nature, and so not capable of reconciling.” He 
must not be restrained further. To do so “were to unchris- 
tian him, to unman him, to throw the whole mountain of 
Sinai upon him, with the weight of the whole law to boot, 
flat against the liberty and essence of the gospel.” The 
procedure thus provided for by Milton, remarks Jeaffreson, 
is a “strictly private trial in which the husband discharged 
the function of prosecutor, furnished the evidence, and 
played the part of a judge.” But Milton is conscious that 
the denial of a reciprocal liberty to the wife may require 
some defense. This he supplies by a singular piece of 
logic, which in its effect would sanction and encourage the 
basest tyranny for even the vilest purposes, though he does 
not appear to see it,^ “The law can only appoint the just 

1 Of, Jeaffeeson’s suggestion, Bribes arid Bridals^ 11, 337. 
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and equal conditions of divorce,” he declares, ‘‘and is to 
look how it is an injury to the divorced,” that is to say, to 
the repudiated wife. But in truth, he hastens to add, “ as a 
mere separation” it can be no injury to her; “for if she 
consent, wherein has the law to right her? or consent not, 
then is it either just, and so deserved; or if unjust, such in 
all likelihood was the divorcer: and to part from an unjust 
man is a happiness and no injury to be lamented. But 
suppose it be an injury, the law is not able to amend it, 
unless she think it other than a miserable redress, to return 
back from whence she was expelled, or but entreated to be 
gone;” or else, if not formally separated, “to live apart still 
married without marriage, a married widow.” The circular 
argument is thus complete. “ The poet, whose Adam prayed 
the Almighty to give him an equal inferior for his com- 
panion in the happy garden, does not appear to have con- 
ceived it possible for a woman in her right mind to wish to 
put away her lord and master.”^ 

6) Void and voidable contracts - — It is a striking illus- 
tration of the completeness with which in social questions 
the English mind was dominated by theological modes of 
thought that no change in the law of divorce was effected 
until the present century. Yet there was crying need of 
reform. The rigid tightening of the bonds of wedlock 
seems to have produced its natural fruit. Immorality grew 
apace.^ The lot of the married woman became harder even 
than before the Keformation. To the anomalies of the 
mediaeval system, some of which survived, were added others 
not less harmful. Chief among them were those arising in 
the dualism, amounting sometimes to antagonism, subsisting 

^Ibid.t 838. A representative Catholic writer, Ebv. William Hvmphbbv, S, J., 
defending the sacramental doctrine of marriage, transposes Milton’s phrase, declar- 
ing the woman in paradise and she is now” to be the subordinate eqnal of 
man.”— OTimitott Marriage^ 16. 

2 Of, JbajtbbbON, op. n, 339, 340. 
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between the civil and the spiritual law. Theoretically, of 
course, the temporal jndge had no divorce competence at all. 
StiU where dower or inheritance was involved a policy had 
to be defined. ‘‘Ultimately the common lawyers came to 
the doctrine that while the divorce a vinculo 'matrimonii 
did, the divorce a 'mensa et toro did not deprive the widow 
of dower, even though she was the guilty person.”^ Such 
was the law onward from the days of Edward III.® Earlier, 
according to Grlanville, and apparently also according to 
Bracton, the woman “ divorced for her misconduct can claim 
no dower;”® and even at a time when she was not deprived 
of dower through the fact of divorce, she might have the 
right to claim it taken away as a punishment for her crime, 
if she “eloped and abode” with her paramour/ 

Especially disastrous in its effects was the absurd dis- 
tinction, maintained after as well as before the Reformation, 
between void and voidable marriages.® This had its origin 

ipoiiLOGK Airo Maitland, Bist, of Eng, Law^ II, 392; Co. Lit,^ S2a, 336, 235a. 

2 Year Booh, 10 Edw. m., fol. 35 (Trin. pi. 24) : Pollock and Maitland, op, 
dt., n, 392. 

3 Glanyillb, Tractatus, VI, 17 ; Beaoton, JDe legibus, fol. 92, 304. Beitton, II, 
264, seems to say, though his statement is somewhat confusing, that in case of 
divorce a mensa et thoro “ if verified or not denied, the wife shall not recover any 
dower.” Were not that interpretation of the law in the highest degree improbable, 
Britton’s context might appear to show that such a divorce worked a complete 
dissolution of marriage. In the recorded cases it is often difficult to see whether 
the divorce that is pleaded is a dissolution of marriage ; e. g., Note Book, pi. 690. It 
is believed however that divortium, standing by itself, generally points to a divorce 
[nullification] a vinculo, e. g., in Lit. sec. 380.”— Pollock and Maitland, op. cit,, 
n, 392 n. 5. Bishop, Marriage, Divorce, and Separation, I, §§ 1497, 1498 n. 3, appears 
to think that the ” effect of a divorce for adultery .... was to dissolve the mar- 
riage” bond, because the guilty woman may “’not be heard upon a claim of dower” 
(Bbambs, Olanville, 133). But this view is surely wrong, as the researches of 
Pollock and Maitland have finally established; op. cit., n, 372-95. Their results 
are thus summarized (373) : ” If however we can not argue that a woman was not 
married because she can not claim dower, still less can we argue that a union is a 
marriage because the issue of it will— or is not a marriage because the issue of it 
will not— be capable of inheriting English land.” 

* As by the statute of Westminster, II, c. 34, under Ed. I. ; Pollock and Mait- 
land, op. cit., n, 392, 393. 

5 The term “voidable” as applied to marriage is still used in various senses 
besides the special meaning referred to in the text. For a full discussion see Bishop, 
Marriage, Divorce, and Separation, I, chap, xiii, §§ 252-92. 
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in the canonical doctrine of “putative” wedlock.^ A union 
unlawful on account of some diriment impediment, such as 
aflinity or consanguinity, was held not to be ipso facto void, 
but only voidable, if it had been solemnized with the proper 
rites of the church; and the temporal courts assumed the 
validity of all such marriages until they were declared null 
by an ecclesiastical decree. The happiness of an innocent 
family was thus put in jeopardy. At any moment a fatal 
flaw in the union might be discovered or for money invented, 
when pro salute animarum a separation of the parties would 
be enforced. In that case the canonists declared that the 
issue should not suffer. If one or both of the parents were 
ignorant of the impediment at the time the children were 
bom, these were held to be legitimate. This rule was 
adopted by the secular courts in determining questions of 
inheritance. “As late as 1337 English lawyers still main- 
tained that the issue of a de facto marriage, which was 
invalid because of the consanguinity of the parties, were 
not bastards if bom before divorce.^ Later, however, they 
developed a different doctrine which was enforced after the 
Eeformation. Taking “no heed of good or bad faith,” the 
temporal law even in Protestant times made the “ legitimacy 
of the children depend on the fact that their parents while 
living were never divorced.”® The persons separated for 
spurious wedlock were permitted to contract new marriages; 
but in that event they were exposed to one of the innumer- 
able hardships caused by the fine-spun theories of the can- 
onists. The “validity of the first marriage was always an 

1 See the excellent discussion of the relation of the spiritual and temporal law 
in cases of “ putative *’ wedlock by Pollock and Maitland, op. cii., II, 373 £f. 

2I6td., 875; ap. Year BooTc, 11-12 Ed. m., xx-xxii; for the early period see 
Glanyillb, Tractatus, VI, 17 ; Braoton, De legibus, fol. 68. Cf. also Woolsey, 
Divorce 124. 

3 Pollock and Maitland, op. cit., II, 875 n. 3. Qf. Blaokstonb, Commen- 
tones, I, 440; Co. Lit.^ 238, 235; also Olasson, Hist, dtt droit, IV, 152; ]^en, Ecc, 
Law, II, 5015-501C. 
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open question, and new evidence might at any time reverse 
the decree. In this case the second marriage would be a 
nullity and the first would recover its obligatory force, so 
that now two separations, it might be, would be demanded 
by canonical law,”^ But from the reign of James I., 
through intercession of the temporal courts, the action for 
voidance of false wedlock had to be brought during the 
joint lives of the consorts.^ After the death of either 
spouse the spiritual judge was prevented from issuing a 
decree. For all practical purposes the spurious marriage 
then became a valid marriage, and the unlawful issue became 
legitimate ; ® though, absurdly enough, the surviving consort 
might be punished for the sin of wedding within the for- 
bidden degrees.^ 

Such remained the state of the law until the appearance 
of Lord Lyndhurst’s act in 1836.*^ This statute declares, 
because “it is unreasonable that the state and condition of 
the children of marriages between persons within the pro- 

1 WOOLSBY, op, cit, 124. 

2 See First R^ort of Commissioners (affinity), 1847-48, v; also Hammtok, Mar- 
riage Law^ 32. Originally the decree might he rendered after the death of one or 
both of the persons, without, of course, affecting the status of the children. 

s See Pride v. The Earls of Bath and Montague (1695) : in 1 Salkbld’s Reports^ 
120, declaring that the reason why the spiritual court cannot give sentence to annul a 
marriage after the death of the parties is “ because sentence is given only pro salute 
animae, and then it is too late.” Cf, Geabt, Marriage and Family Relations^ 10, 11 ; 
Blaokstonb, OommentarieSy I, 444; Jbabfebson, Brides and BridalSy IT, 262-64. 

* Harris v. Hicks (1694) : in 2 SaiiKBLd’s ReportSy 548, where such consort may 
be proceeded against for incest. “ Our forefathers, with exquisite inconsistency, 
were of opinion that the survivor might (for his or her soul’s good) be proceeded 
against and punished in a spiritual court, for having committed sin in respect of the 
marriage which might not be adjudged a sinful nullity.” — Jeaffebson, op. cif., EC, 
264, Cf, Gbaby, op, cit„ 10, 11, 32. 

6 5 and 6 W. IV., c. 64; also in Hammick, Marriage LaWy 281. Compare 
!H!ansabd’s Pari. Debatesy 3d series, XXXVm, 203-7 ; XXX, 661, 662. In general, see 
Gbaby, op, city 10, 11, 32; Bubn, Fee. LaWy EC, 501c-501e,' Hammick, op. city 32, S3, 
23; Ebnst, Marriage and Bivorccy 183, 184; Luokook, Mist of ATom'ape, 300^7 ; 
Jbaffbbson, op. city II, 264-66; Bishop, MarriagCy DivorcCy and Separationy I, 
§§ 288, 289, 753; Tracts Issued by the Mar. Law B^ence XJniony EC, 91-104. 

The act extends to Ireland. “ By the law of Scotland the distinction between 
void and voidable marriages was never recognized, all marriages within the pro- 
hibited degrees being void ab initio.”— HAioaoK, op. cif., 33 n. a. 
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hibited degrees of affinity should remain unsettled during so 
long a period” as the joint lives of the parents, therefore 
“all marriages which may hereafter be celebrated between 
persons within the prohibited degrees of consanguinity or 
affinity” ought to “be ipso facto void, and not merely 
voidable;” and accordingly it is so enacted. With respect 
to existing unions of this kind a distinction is made between 
“affinity” and “consanguinity.” Marriages within the for- 
bidden degrees of affinity already celebrated may not “here- 
after be annulled for that cause by any sentence of the 
ecclesiastical court,” unless pronounced in a pending suit; 
while existing marriages within the prohibited degrees of 
consanguinity are not so exempt.^ Voidable wedlock in the 
sense here employed® thus disappears from the English law, 
except in those minor cases where “canonical” impediments 
are still recognized.® 

Lord Lyndhurst’s act was especially designed to put an 
end to marriage with a deceased wife’s sister.* Such unions, 
clearly unlawful, appear to have become very common since 
the age of the Stuarts.® For where no property or other 


1 This liberal exception, mainly in favor of existing unions with a deceased 
wife^s sister, is of course denounced by writers such as Luceoce, ojp. cit.^ 305, as a 
“mischievous concession and compromise principle.” 

2 For the special senses in which the term is used see the discussion of Bishop, 
op. cif., I, §§ 25^-92, already cited. 

3 The only surviving canonical impediment for which a marriage maybe void- 
able, but not void, is impotence. The same principle is also applied to marriages 
secured by force : Gbart, op. cii., 34, 203 ff., 212; Hammice, Marriage Law^ 48, 49. 

* Marriage with a deceased wife’s sister or a husband’s brother is included in the 
table of forbidden degrees approved by Archbishop Parker in 1563. It purports to 
be based on the Levitical code; and it was accepted as the law of the English 
church by the ninety-ninth canon of 1603: Hammice, op, c^^,, 82ff., 350; Tracts Issued 
by the Mar. Law Lienee Unions 1, 51 ff . 

5 Jbaffbbson, op. cii.. It, 258-66. These marriages were called “Altona mar- 
riages ” (from Altona in Denmark, where they were sometimes solemnized), and are 
the counterpart of the “Gretna marriages,” except that the latter were valid and 
the former’ were not: iUd., II, 259, 260. The case of Brook v. Brook (House of 
Lords, March, 1861) grew out of a marriage celebrated near Altona, June, 1850; 
Tracts Issued by the Mar. Law Defence Unions II, 313 ff. 
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interests were at stake a man’s marriage witk his sister-in- 
law was likely to go nncliallenged until tke death of hus- 
band or wife made it perfectly valid. Doubtless in such 
cases, through delay in ^‘collusive suits,” greedy relatives 
may sometimes have been prevented from securing estates 
which by natural justice, if not by law, belonged to the chil- 
dren or other heirs; for ‘‘no fresh proceedings could be 
initiated so long as any suit of a similar kind was pending.”^ 
But the avowed purpose of the act is its best justification, 
if the times were not ripe for a more liberal remedy. If 
this class of marriages could not be legalized in harmony 
with the practice of most other civilized peoples, it was per- 
haps well in this way to make an attempt to relieve their 
innocent offspring from the uncertainty which “hung over 
them sometimes for years like a sword of Damocles.”^ The 
attempt, however, did not prove successful. “In 1847 
a Eoyal Commission was appointed to inquire into the state 
and operation of the law of marriage as relating to the 
prohibited degrees of aflinity. In their report the com- 
missioners state that of marriages within the prohibited 
degrees by far the most frequent class was that of marriage 
of a widower with a sister of his deceased wife, so that in 
fact it formed the most important consideration in the whole 
subject; and that as these so-called marriages will take 
place, especially among the middle and poorer classes, when 
a concurrence of circumstances gives rise to mutual attach- 
ment, the commissioners were of opinion” that Lord Lynd- 
hurst’s act “had failed to attain its object.” They further- 
more declare, even at this early date, that such unions are 
permitted, “by dispensation or otherwise, in nearly all the 

1 LxrcKOOE, op. cit.^ S03, 304, who holds that sometimes by such collusion the 
“ ends of justice were defeated, and persons defrauded of their rights.” C/. the 
remarks to this effect of Lord Selbome in the House of Lords, 1873, in Tracts Issued 
by the Mar» Law Defence Unions U, 168. 

2LUOEOOK, op. cit.,304. 
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continental states of Europe,” as well as in most of tlie 
states of the American Union.^ 

No legislation followed the commissioners’ report. Nor, 
despite repeated efforts, has the perennial ‘‘deceased wife’s 
sister’s biU” ever yet become a law. It is, indeed, cnrious to 
see a noble senate capable of accepting the liberal civil mar- 
riage law of 1836 still stubbornly resisting in this particular 
the secularizing of marriage which a recent writer observes 
“is an evident accompaniment, if it is not a consequence, of 
the progress of democracy.”^ There “can be little doubt,” 

First Bepcyrt of the Commission of 3847-^^ xii; Hammick, Marriage Law^ 
33n. Gbaey, Marriage and Family Relations^ 11, 30 n. S. See Huth, Marriage 
of Near Kin^ 129 n. 1. 

According to the Beport (viii), since the Lyndhurst act (1835) there had been 
1,364 marriages within the prohibited degrees, of which nine-tenths were with a 
deceased wife's sister. Only in 88 cases had the act prevented an intended marriage ; 
and of these 32 resulted in open cohabitation. Ten of the 88 cases were among the 
lower classes. See the epitome of evidence, xvii-xxxix; the minutes of evidence, 
1-120 ; and the interesting letters and papers in the Appendix, 121-65. 

2 Lboky, Democracy and Liberty^ II, 214. There is already an immense literature 
relating to the question of marriage with a deceased wife’s sister. The most com- 
plete bibliography of the subject is comprised in Mr. Huth’s “ Bibliography of Works 
on the Impediments to Marriage” appended to his Marriage of Near Kin^ 393-449; 
also in part previously published by the Index Society^ IV, 1st App. to 1st Report. In 
the Church Quarterly Bevieio, XV, 426, may be found a table showing the results of the 
various attempts to pass the deceased wife’s sister’s bill during the period 1842-82. 

The absurdities and anomalies of the system are described in his trenchant 
manner by Lboky, op. cit., 11, 214-23. ,With his account should be read the able 
discussion by Huth, op. cit., 124-26. The peculiar arguments of the opponents of a 
change in the law, mainly resting upon the alleged authority of the Old Testament, 
are best seen in the two volumes of Tracts Issued by the Mar. Law Defence Union 
(London, 1889) ; while the antidote may be found in T, Patntbe Allen’s Opinions 
of the Hebrew and Qreelc Professors of the European Universities (London, 1882), pre- 
pared for the Marriage Law Reform Association. The speeches in the two houses of 
Parliament in 1849, 1851, 1855, 1873, 1883, 1895, and whenever a bill on the subject has 
been under consideration, may of course be found in Hansabp’s Parliamentary 
Debates; and the Beport of the Boyal Commission of 1848 (London, 1848) is especially 
important. A strong partisan in favor of the existing law is Luokock, Hist, of Mar- 
riage^ Part n, 213 ff., particularly 250 £E., 292 ff., 300 ff. For his and similar arguments 
from the standpoint of Hebrew law a partial remedy, on the homeopathic plan, 
is afforded by the curious essay of Bey. Gbobge Zabbiseie Gbay, Husband and 
Wife (2d ed., Boston, 1886). Starting with the scriptural premise that man and wife 
are “one flesh,” not “ by his becoming part of her flesh, nor by both forming a new 
flesh, but by her entering into his flesh,” the author, arguing with an ingenuity which 
would have done credit to Peter Lombard in his palmiest days, reaches the trium- 
phant conclu^on that a widower may properly marry his sister-in-law. In the same 
way he shows that by divine intent a woman may not divorce her husband under any 
circumstances, for “a member can not put away the head” <90); though she may 
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adds the same author, ^‘that the opposition to these marriages 
rests mainly upon theological grounds.”^ Yet even on such 
grounds it is hard to see why the Protestant theologian or 
lawgiver should retain them in the table of degrees of affinity 
prohibited by the code of Moses, while other provisions of 
that law far more clearly enjoined are rejected or ignored. 
‘‘The Jews themselves maintain that this kind of marriage is 
not forbidden in the Old Testament, and great numbers of 
the most eminent Christian divines concur in their opinion.”^ 

“leave" him~secxire a separation a mensa et ihoro—it he is “cruel or unclean" 

( 100 ). 

On the general controversy see especially CoUoquii Uber die Frage : Ob OoU rer- 
hotten Oder zugelassen habe dass einer seines verstorbenen Weibes ScTiwester heyraten 
mOge (Oettingen [1681] ) , 12 ff . ; and Kettnbb (L.F.E.) , Judicia und Responsa von der 
Ehe mit des Weibes Schwester (Quedlinburg lea. 1710]), 1 ff., neither of -which appears 
in Huth’s list; also Zeidleb, De mat. cum defunctas uxoris sorore, published with 
his JDepolygamia (Helmstadt, 1698) ; and Michablis Abhandlung von den Ehegeset’^ 
zen Mosis (GrOttingen, 1768). Among the vast number of tracts and books on the sub- 
ject for England a few of the more important are KEBiiE, Against Profane Dealing 
with Holy Matrimony (Oxford, 1849) ; Fostbb, Review of the Law (London, 1847); 
PusET, Letter on the proposed Change in the Laws prohib. Mar. between Near Kin 
(Oxford, 1842) ; idem, Evidence given before the Commission (Oxford, 1849) ; idem, 
God’s Prohibition (Oxford and London, 1860) ; Binnbt, The Men of Glasgow and the 
Women of Scotland (London, [1850]) ; Gibson, Mar. Aff. Question (Edinburgh, 1854) ; 
Duke, The Question of Incest (2d ed., London, 1883). This question, -with others, is 
also dealt -with by Pet, The Case of Mar. between Near Kindred (London, 1756, 1773) ; 
Alletnb, The Legal Degrees of Mar. (London, 1774, 1775) ; Macrae, Script. Law of 
Mar. (2d ed., Edinburgh, 1862); Meter, Uxor Christiana (Amsterdam, 1688), 2d 
dissertation; and Kettnbb (J. J.), Zwei Abhandlungen (Leipzig^ 1780), 67 ff. For 
discussion of related questions of kinship compare Butler, Marriage of Cousin 
Germans (Oxford, 1619) ; the same in Latin under the leading title Suggeneia in 
Plorbns, De nuptiis consobrinarum (Frankfort, 1643) ; Dugabd, Marriage of Cousin 
Germans (Oxford, 1673); Johnstoun, Juridical Dissertation (London, 1734); Paton, 
Mar. with a Dec. Brothers's Wife (London, 1869), and in general read Observations on 
the Mar. Laws, 126 ff.; Lawrence, in Revue de droit int., II, 65 ff.; Jeaffreson, 
Brides and Bridals, II, 258 ff. ; HABonog, Marriage Law, 23, 80^ ; Gbabt, Mar. and 
Fam. Rel., n, 30-32; Wharton, Exposition of the Laws, 200, note ; Bishop, Mar., Div. 
and Gep., I, §§736 fif., 747, 750, 752, 758, 875 ff. ; Law Mag., XXI, 371-82 (May, 1839) ; Quar- 
terly Review, LXXXV, 156-82 (July, 1849) ; Ecc. Review, new series, 11, 735-48. 

iLbckt, Democracy and Liberty, EC, 214, who cites “the very candid confession 
of the Bishop of Winchester " : Hansard’s Debates, 3d series, COLXXX, 1671. 

2 Lecet, op. cnt., EC, 215, citing T. Patnter Allen’s pamphlet already mentioned. 
There is a weak criticism of this work in the Tracts Issued by the Mar. Law D^ence 
Union, 1, 177-96. On its high authority see Huth, Mar. of Near Kin, 129. 

“ It is certain that the Old Testament does not direcUy condemn such marriages, 
and it is very doubtful whether it condemns them even by inference. It is not at aU 
doubtful that it sanctions, and sometimes eminently blesses, polygamy; that it 
strictly enjoins that, in every case of adultery, both parties should be put to death; 
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The Catholic is far more consistent and liberal in this respect ; 
for he “regards the prohibition as resting, not on direct 
Divine or natural law, but merely on an ecclesiastical com- 
mand, and his Church therefore claims and constantly exer- 
cises the right of dispensing with it.”^ The arguments on 
either side of the controversy need not here be summarized. 
Those in favor of the prohibition rest almost wholly upon 
authority. Only secondarily is an attempt made to defend 
it on social, political, or moral grounds. For most people of 
the civilized world^ the subject is already “ancient history.” 
Hence the modem student who first takes this controversial 
literature in hand is amazed to find men of high repute still 
earnestly speaking the language of the Middle Ages; still 
juggling with the casuistry and quibbles which satisfied 
Tancred and his predecessors,^ 

The nature of the problem and the way it is conceived by 
the English theological mind are thus strongly stated by 
Lecky in the fine paragraph with which he closes his inter- 
esting discussion of these marriages: “It would be difficult 
to overstate the extravagance of the language which has been 
sometimes employed in England by their opponents. One 
gentleman, who had been Lord Chancellor of England, more 

that it makes it a capital offence for a man to have intercourse with a woman who> 
though unmarried, was betrothed to another ; that it commands that a man who had 
defiled an unbetrothed virgin should be compelled to marry her; that it forbids mar- 
riage with aliens in religion; that it not only permits, but enjoins a man to marry 
the widow of his deceased brother if she had no children, or only daughters, which 
could scarcely be the case if such marriages of aflSnity were in their own nature 
incestuous. It is not easy to understand the process of mind which, among all these 
provisions of the Jewish code, selects a very doubtful inference condemnatory of 
marriage 'with the deceased wife's sister as alone binding on the conscience of the 
Imperial Parliament.”— Leokv, op, cff., II, 216, 217. 

1 Lecky, op, cit., n, 215 ; cf, Allen, Opinions^ 36. 

3 Russia appears to be the only important European exception: Huth, op. cif., 
130,131. 

8 For abundant proofs of what Mr. Lecky would call the “insularity*’ of the 
English mind in this regard, see the mass of matter— letters, speeches, and declara- 
tions of prelates, noblemen, and private persons— contained in that marvelous 
monument of medievalism, the two volumes of Tracts Issued by the Mar, Late De- 
fence Union, Mr. Gladstone’s speeches are a conspicuous example: ibid., II, 174 ff. 
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than once declared that if marriage with a deceased wife’s 
sister ever became legal ‘the decadence of England was inevi- 
table,’ and that, for his part, he would rather see 300,000 
Frenchmen landed on the English coasts/ Pictures have 
been drawn of the moral anarchy such marriages must pro- 
duce, which are read by American, colonial, and continental 
observers with a bewilderment that is not unmixed with dis- 
gust, and are, indeed, a curious illustration of the extreme 
insularity of the English mind. The truth seems to be that 
there are cases in which the presence of a young and attract- 
ive sister-in-law in a widower’s house would, under any sys- 
tem of law, produce scandal. There are others where, in all 
countries, a sister-in-law’s care and presence would seem 
natural. There are cases where every murmur is silenced by 
the simple consideration that the two parties are at perfect 
liberty to marry if they please. Experience — the one sure 
guide in politics — conclusively shows how quickly the best 
public opinion of a country accommodates itself to these 
marriages; how easy, natural, and beneficent they prove; 
how little disturbance of any kind they introduce into domes- 
tic relations. They will long be opposed on the ground of 
ecclesiastical traditions, and apart from all considerations of 
consequences, by a section of theologians in England, in 
America, and in the Colonies. Those who consider them 
wrong should abstain from contracting them, and a wise 
legislature will deal gently with the scruples of objecting 
clergymen, as it has done in the case of the marriage of 
divorced persons. But the law of the land should rest on 
other than ecclesiastical grounds, and a prohibition that has 

1 Hansabd, Sd series, OCLXXX, 1675. TMs was Lord Hatherley : see Tracts Issued 
hy Mar. Law D^ence Urdon^ DC, 161, 162, where he repeats the statement. Compare 
the views of the bishop of l^eter, in the same Tracts^ 1, 19, who predicts an orgy of 
incest if the law be changed: “At the present, no doubt, there is a strong natural 
instinct against the marriage of a man witii his own mother. It is awful to think of. 
The marriage of a man with his own blood sister is fearful. But this instinctive 
protection of our domestic purity, how far does it go if we begin to pare the edges 
off.” The Metropolitan (1880) indulges in like forebodings : ibid.^ 1, 97, 98. 
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no foundation in nature or in reason is both, unjust and 
oppressive. It is not for the true interests of morals or of 
family life that the law should brand as immoral, unions 
which those who contract them feel and know to be perfectly 
innocent, and which are fully sanctioned by the general voice 
of the civilised world, by an overwhelming majority of the 
English race, by a great and steadily increasing weight of 
public opinion at home, and by repeated majorities in the 
House of Commons. In an age when most wise and patriotic 
men desire that the influence and character of the Upper 
House should be upheld and strengthened, few things can be 
more deplorable than that this House should have suffered 
itself to be made the representative of a swiftly vanishing 
superstition, the chief instrument in perpetuating a paltry 
and an ignoble persecution.”^ 

c) Parliamentary divorce . — :More than twenty years 
were yet to pass before the appearance of the first English 
statute providing for divorce through regular civil process. 
Proximately the act of 1857 owes its origin to the anomaly 
of parliamentary divorce, whose glaring inconsistency but 
served to accent the evils fostered by the canons of 1603. 
In theory marriage continued to be absolutely indissoluble. 
Only by giving bond not to marry again could a person 
secure even a judicial separation. No matter how grave the 
offense, or how notorious the breach of the nuptial vow, the 
parties in most legal respects were chained for life. At 
most they might be suffered to dwell apart. Obviously the 
proper remedy would have been a general law of civil 
divorce whose benefits should be placed within the easy 
reach of rich and poor alike. Instead, a resort was had to 
special acts of Parliament whose advantages could be en- 
joyed only by a fortxmate class.^ The practice originated in 

1 Lboky, Democracy and Liberty^ XC, 221-23. 

2 The only special wotk on parliamentary divorce is that contained in Mao- 
qubbn’s Practical Treatise^ 463-68, comprisingr a clear historical “Introduction;” 
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the last years of the seventeenth century, though it may 
have been suggested by prior instances of legislative inter- 
vention in matrimonial questions. As early as 1436 a 
marriage obtained by force was declared void.^ More clearly 
analogous is the opposite case of Lord Northampton, already 
mentioned, whose second marriage after decree of separation 
was pronounced valid in 1662. This, however, is not an 
instance of parliamentary divorce.^ Nor, strictly speaking, 
is that of Lord Roos in 1670, which Macqueen regards as 
the first ‘‘genuine example;” for the bill is entitled merely 
“an act for John Manners, called Lord Roos, to marry 
again;” and does not as alleged expressly effect a “rescission 
of the contract.” ® The earliest clear precedents are the case 

the “Action at Law;” the “Petition and BiU;“ the “Q-eneral Preparation of the 
Case ; the “ Second Reading: and Subsequent Proceedings ; “ and an interesting 
“ Selection of Leading Cases.“ See also Law Review, I, S62 E. ; Lbcey, Democracy 
and Liberty, II, 200-202; Q-bahy, Marriage and R'amily Relatione, 17, 18; Hammick, 
Marriage Law, 18; Shelb-obd, Law of Marriage and Divorce, 873-79; Bishop, 
Marriage, Divorce, and Separation, I, §§ 1422 ff. ; Woolsby, Divorce, 172-74; 
Jeappebson, Brides and Bridals, II, 340-44; Luceoce, Mist, ‘of Marriage, 178-81; 
Whaeton, Exposition of Laws Relating to Women, 471-84; Gbasson, Le marriage 
civil et le divorce, 818, 819; Buen, Ecc. Law, 11, 5036, 50Sc; Rteschpelp, “The Law 
of Divorce in England and in Germany,” Law Quarterly Review, 'SILL, 398, 399; 
Montmoeknoy, “The Changing Status of a Married Woman,” ibid., 191; Plea for 
an Alt. in the Divorce Laws, 5 ff . ; Soexenbe, Treatise on the Law of Dower, II, 542 ff . ; 
and especially the fall account by Mosoan, Marriage, Adultery, and Divorce, H, 
237-313. 

1 Ghaey, Marriage and Family Relations, 17 : Rot. Pari., 15 H. VI, Nos. 14, 15. 

3 Macqueen, Practical Treatise, 469. Cf. n. 4, p. 80, above. 

SThe act, being private, was never printed in the coUections of statutes ; but a 
writer in the Law Review, 1, 363 n. 1, publishes it from the “ House copy in the 
parliament office.” Cf. Macqueen, op. cit., 471-73, 551-61, who discusses the case, 
giving Bishop Cozen’s argument, but he does not appear to have had a copy of the 
statute before him. See Evelyn, Diary (London, 1878), II, 49 n. 3, who declares that 
the Roos divorce biU was carried under influence of corrupt political motives ; and 
he is followed by Keblb, Sequel to the Argument, 212 jff. ; and MoEdAN, Marriage, 
Adultery, and Divorce, IX, 287 ff. For a number of instructive details relating to 
this case, extending over the years 1662-70, taken from the manuscripts of the House 
of Lords, see Reports of Hist. MSS. Com., VII, 165, 166; VIH, 102a, 117a, App. 1, 141a; 
Xn, App. V, 8; App. VII, 69. The last entry runs: “1669, March 14. News letter. 
Lord Roos presses for liberty to marry again, urging precedent of Marquess of 
Northampton. All the bishops oppose except the B. of Durham.” It is here noted 
that the act finally passed April 11, 1670 ; 22 Car. II., 1, Private Acts. The case gave 
rise to The Case of Divorce and Re-Marriage thereupon (London, 1678), in which a 
“ Reverend Prelate of the Church of England” denies, and a “private ^ntleman” 
maintains, the right of remarriage on scriptural authority. 
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of the Earl of Macclesfield in 1698 and that of the Duke of 
Norfolk, two years later, in each of which the act provides 
for a dissolution of marriage/ Ultimately (1798) a standing 
order of the House of Lords requires that ‘‘all bills of 
divorce shall be preceded by a sentence of separation a 
mensa, issuing out of the ecclesiastical court and usually 
such bills must be preceded also by the action at law against 
the guilty paramour for damage/ Thus a vast power was 
placed in the hands of the spiritual courts to hinder an 
aggrieved husband or wife from resorting to Parliament for 
redress. This fact is illustrated in the history of the cases 
already cited. Lord Koos had previously secured a decree 
of separation, no mention being made of an action for 
damage. In Lord Macclesfield’s case the bill for divorce 
was sustained neither by a judgment at law nor by an 
ecclesiastical sentence. For “in consequence of the skilful 
opposition set up by the countess in the spiritual courts, and 
the narrow antiquated maxims which there prevailed, she 
contrived to baflOle all her husband’s efforts to obtain a 
sentence of divorce d mensd et tJioro. The circumstances of 
the case, however, were so scandalous and flagrant, that it 
would have been an outrage upon every principle of justice 
to withhold relief.” In like manner for seven years the 

1 On these two cases see MaoQUBBN, op. cit, 473, 562--76; and Law Leview, I, 364. 
The proceedings in the Norfolk case are contained in Vol. II, 59-324, appended 
to Archbishop Abbot’s The Case of Impotency ; also in Howell’s State Trials, 
XU, 883-948 ; and in part in the Beports of Hist, MSS. Com., XIV, 17-27, 278, where, in 
addition, arguments of the counsel are given. Sir W. Williams, counsel for the 
duchess, calls this case the first precedent.” 

2MAOQTJEBN, op. cit., 474, 496; Ltjckook, Hist, of Marriage, 179, note; Whaetoh, 
Exposition of Laws rel, to Women, 471, 472 ; Morgan', Marriage, Adultery, and Di^ 
vorce, n, 244 ff. The “ earliest specimen of a dissolving statute passed by the Legisla- 
ture, after sentence of divorce in the ecclesiastical court ” is the “Act to dissolve the 
marriage of Ralph Box with Elizabeth Eyre, and to enable him to marry again,” 
1701. This form was followed ever after: Law Beview, 1, 364, 865. 

3 Since about 1800: Macqtjebn, op. cit., 489. Cf. Wharton, op. cit, 472, 488; 
Glasson, Le marriage civil et le divorce, 318. For examples of these actions for 
“criminal conversation” see Cases of Divorce (London, 1715), 1 ff. (Feilding), 41 fp. 
(Dormer) ; and Crim. Con, Actions and Trials, 10 S., containing a good historical 
introduction. 
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Duke of Norfolk tried in vain to obtain a decree of separation, 
althouglL lie “recovered damage at law from the adulterer. 
Sir John Jermayne.”^ But in no other case save these two 
has there been a successful resort to Parliament without 
first obtaining the sentence of an ecclesiastical judge and 
the clumsy, almost farcical, nature of the procedure in 
divorce suits may be more fully appreciated when it is borne 
in mind that an aggrieved spouse desirous of securing a 
divorce from a guilty partner through an act of Parliament 
was compelled, before he could “get through the ecclesiasti- 
cal courts, to pledge himself not to remarry.”* 

In consequence of the standing order of the House of 
Lords, Parliament was unable to grant relief, except on the 
one ground of conjugal infidelity; for the spiritual court 
declined to issue a decree of separation for malicious deser- 
tion, unless in connection with acts of cruelty.* “On a 
retrospect of one hundred and seventy years, since the 
establishment of the system of parliamentary divorce a 
vinculo , says Macqueen, writing in 1842, “I find no case 
in which that remedy has been awarded or sought, without a 
charge of adultery. There is no example of a bill of divorce 
for malicious desertion,” although from the Reformation 
onward this has been a clearly recognized ground for 
dissolution of wedlock in other Protestant lands.® Further- 
more, with respect to the rights of the wife Parliament was 
more illiberal than the spiritual courts themselves, refusing, 
even after the ecclesiastical sentence of separation, to free 
her from a dissolute husband, unless his offense were 
attended by “aggravating” conduct, such as cruelty. In no 
case was the woman granted relief merely for the husband’s 

1 Law Beoiew^ 1, 364 ; Macqitesin, op, 473. 3 Maoqitsen, op, cit,^ 550. 

8 Plea for an AU. in the Divorce Laws^ 5, referring to the security required by 
the canons of 1603. 

^HAGaABDf Consistory Eeports^ 120; Macquben, op, cit,^ 474, 

6 ACACQUBEN, op, cit,^ 473, 474. 
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unfaitlifTilness, however flagrant and shameless his conduct 
might he. Indeed, for the entire period during which the 
practice existed, there were but three or four examples of 
legislative divorce at the instance of a woman, and in each 
case the man’s infidelity was attended by other offenses.* 
In two other cases the bill of the wife was rejected by the 
Lords, although the grievous wrong which she had suffered 
was established by the clearest proof.^ Parliament appears 
to have accepted the view of Dr. Johnson that there is a 
“boundless” difference between the infidelity of the man 
and that of the woman. In the husband’s case, according to 
that philosopher, there is no danger of a “confusion of 
progeny;” and this, he says, “constitutes the essence of the 
crime.”® Therefore, “wise married women don’t trouble 
themselves” about such mere peccadilloes.* 

The sphere of parliamentary divorce was greatly narrowed 
in still other ways. As a matter of fact, for the century and 
a half during which the practice prevailed perhaps not more 


iThe first three cases are those of Mrs. Addison, 1801; Mrs. Tnrton, 1831; and 
Mrs. Battersby, 184^: Macqxtben, op. cit., 474-80, 594r-98, 657,658; also Law Beview^ I, 
371 ; and UiBCKT, Democracy anB Liberty^ II, 200, 201. There appears to have been a 
fourth case: Geasy, Marriage and Family Belation8,18; and in several instances 
Parliament interfered by bill to nullify marriage or to grant separation a mensa: 
Macqxjben, op. cit., 475, note. 

2 The cases of Tewsh, 1805; and Mrs. Moffat, 1832: Macqxtebn, op. cit., 480, 482, 
6(^-4, 658-60. These are discussed in Law Beview^ I, 371-74. Lord Chancellor 
Brougham opposed Mrs. Moffat’s biU; but later he took the opposite and more 
liberal view: Beouobam, Speeches^ m, 446. 

said, confusion of progeny constitutes the essence of the crime; and 
therefore a woman who breaks her marriage vow is much more criminal than a man 
who does it. A man, to be sure, is criminal in the sight of God, but he does not do 
his wife any material injury if he does not insult her ; if, for instance, he steals 
privately to her chambermaid. Sir, a wife ought not greatly to resent this. I would 
not receive home a daughter who had run away from her husband on that account. 
A wife should study to retain her husband by more attention to please him.”— 
BoswbijL, Life of Johnson^ in, 46 (ed. 18^). Some recent writers, who ought to 
know better, indulge in similar sophistry ; c/. Nisbet, Marriage and Eeredity^ 18 ff. ; 
Ap Riobabp, Marriage and Divorce.^ 25, 84, 35. 

* Boswell, Life of Johnson^ VH, 288. For discussion of Dr. J ohnson^s philosophy 
see Jeaefbeson, Brides and BridcUSt 1, 838, 339; H, 278-88; Maoqubbit, op* dt,, 482, 
483; Law Beview, 1, 369, 370. 
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than two hundred such separations were granted/ In the 
first place, the rules of evidence observed in the spiritual 
courts tended to thwart justice even in cases of the most 
cruel and scandalous wrongs. Two witnesses were invariably 
required; whereas in the lay tribunals one witness is accepted 
as sufficient when no more can be had.^ On such testimony, 
for instance, damage may be awarded in the suit at law for 
adultery, when the same evidence is rejected as insufficient 
in the ecclesiastical action for separation. Yet it is precisely 
in cases of adultery that a ^^penuria testium is most likely to 
occur. To require two witnesses of facts almost necessarily 
secret is, in most cases, to ensure a denyal of justice. Of 
this constant examples are to be found in the records of the 
ecclesiastical courts.”® 

Again, the relief granted by Parliament was effectively 
placed beyond the reach of all save the plutocracy. The 
triple cost of the law action, the ecclesiastical decree, and the 
legislative proceedings was enormous. How utterly the lux- 
ury of divorce was placed beyond the wildest dreams of the 
poor man clearly appears when one understands that it could 

1 Sixty between 1715 and 1775; 14 between 1775 and 1780; 110 between 1800 and 
1852: Obaet, Marriage and Family Relatione, 18 ; Moegan, Marriage, Adultery, and 
Divorce, II, 289, 240; Report of Commieeion (divorce), 1852-53. 

3 “ One witness (if credible) is sufflcient evidence to the jury of any single fact, 
though undoubtedly the concnrrence of two or more corroborates the proof. Yet our 
law considers that there are many transactions to which only one person is privy; 
and therefore does not always demand the testimony of two which the civil [and 
ecclesiastical] law universally requires. ‘ Unvus reeponsio testis omninoTum a/udiatvrf 
To extricate itself out of such absurdity, the modem practice of the civil law courts 
has plunged itself into another. For, as they do not allow a less number than two 
witnesses to he plena probatio, they call the testimony of one, though never so clear 
and positive, semi-plena probatio only, on which no sentence can be founded. To 
make up, therefore, the necessary complement of witnesses, when they have one only 
to a single fact, they admit the party himself (plaintiff or defendant) to be examined 
in his own behalf; and administer to him what is called the suppletory oath; and 
if his evidence happens to be in his own favour, this immediately converts the half 
proof into a whole one.”— -Blaokstonb, Commentaries, UI, BIO. Of. also Bishop, 
Marriage, Divorce, and Separation, II, § 456 ; La/w Review, 1, 378, 879. 

^Law Review, 1, 379, 380. See the illustrative case of Evans v. Evans in Notes 
of Oases in Fee. and Mar. Courts, H (1842-43), 470-76. Of. Bishop, op. cit., I, § 1532; 
Bubn, Fee, Law, n, 503e-503p. 
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be obtained only tliroiigli the expenditure of a fortune some- 
times amounting to thousands of pounds.^ The shameful 
injustice of the system has never been so vividly brought out 
as in the often-quoted words of Justice Maule in a case tried 
before him in 1845: ‘‘The culprit was a poor man who had 
committed bigamy. The defence was that when the prisoner 
married his second wife he had in reality no wife, for his 
former wife had first robbed, and then deserted him, and 
was now living with another man. The judge imposed the 
lightest penalty in his power, but he prefaced it with some 
ironical remarks which made a deep and lasting impression. 
Having described the gross provocation under which the 
prisoner had acted, he continued: ‘But, prisoner, you have 
committed a grave offence in taking the law into your own 
hands and marrying again. I will now tell you what you 
should have done. You should have brought an action into 
the civil court, and obtained damages, which the other side 
would probably have been unable to pay, and you would 
have had to pay your own costs — perhaps 100 1. or 150 Z. 
You should then have gone to the ecclesiastical court and 
obtained a divorce a mensa et thoro^ and then to the House 
of Lords, where having proved that these preliminaries had 
been complied with, you would have been enabled to marry 
again. The expenses might amount to 600 Z. or 600 Z. or 
perhap 1000 Z. You say you are a poor man, and you prob- 
ably do not possess as many pence. But, prisoner, you must 

1 AcoordinA to the writer in the Law EedeWt 1, 367, two thousand pounds is not 
an overcharged estimate. In some cases even the preliminary proceedings in 3>oo- 
tors’ Commons will cost nearly as much. From the evidence of Mr. Swaby, the Regis- 
trar of the Admiralty Court, before the Select Committee, p. 38, it appears that 
even in an ordinary litigation, with moderate opposition, and where the witnesses 
are at hand, the expense of obtaining a definitive sentence of divorce d mensd, may 
reasonably amoxmt to 1700 1, ; and this merely to lay a foundation for the proceedings 
before Parliament, and quite independently of the action at law. It is well known 
that Lord BUenborough’s divorce cost 5000 2.*’ — 367 n. 6. At the same time the 
cost of a divorce a virt/culo in Scotland was only 25 2, : ibid.^ 367, 368. But in the Bau 
dence before the Select Committee of the Souse of Lorda^ JlSH, 89, the expense of getting 
a full divorce is then put at about 800 or 900 pounds. 
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know that in England there is not one law for the rich and 
another for the poor.’”^ 

d) The present English law , — It is, indeed, wonderful 
that a great nation, priding herself on a love of equity and 
social liberty, should thus for five generations tolerate an 
invidious indulgence, rather than frankly and courageously 
to free herself from the shackles of an ecclesiastical tradition! 
But even in England, so far as the state is concerned, the 
dogma that marriage is an indissoluble bond has finally run 
its course. A partial remedy for the scandals and hardships 
of the existing system was at last grudgingly provided in the 
civil divorce law of 1857. By this act,^ which during a whole 
session of Parliament was stubbornly resisted, mainly on 
religious grounds,® the entire jurisdiction in matrimonial 
questions hitherto belonging to the spiritual courts, except 
‘‘so far as relates to the granting of marriage licences,” is 
transferred to a new civil “Court for Divorce and Matri- 
monial Causes;” and since 1873 this tribunal has given 

1 Lhcky, Democracy arid Liberty^ n, 201, 202; also cited by Jbaffebson, Brides 
and Bridals^ 11, 342, 343, note. For this case see Moegan, Marriage, Adultery, and 
Divorce, II, 234r-313. 

On the law before 1857 see Poyntee, Doctrine and Practice of Ecc, Courts in 
Doctors^ Commons, 68 ff . Against the proposed alteration is Keble, Sequel of the 
Argument against immediately r^ealing the Laws which treat the Nuptial Bond os 
indissoluble (Oxford, 1857) , 196-220; while strongly in fa-vor of a reform are the anony- 
mous authors of PZca for an Alt, in the Divorce Laws (London, 1831), Iff.; and Ob- 
servations on the Marriage Laws (London, 1815) ; as weU as much earlier Salmon, 
Crit, Essay Concerning Marriage (London, 1724), 109 ff. 

220 and 21 Viet., c. 85; Statutes at Large, XCVn, 582-46. In general on the 
present law of divorce see Glasson, Le mariage civil et le divorce, 

817-27; H!aeeison, The Laws of Probate and Divorce, 115 ff.; Gbaet, Marriage and 
Wamily Relations, 287-430; Beowning, Practice and Procedure, 1 ff. ; Lbokv, Demoo 
racy and Liberty, U, 202 ff.; Thwing, The Family, 194; Eenst, Marriage and Di- 
vtyree, 55 ff.; Woolsbv, Divorce, 174r-78; Glasson, Hist, dw droit, VI, 177-84; Neu- 
BAiTEE, Ehescheidung im Auslande,” ZVB., Vii, 297-99; Montmorency, ‘*The 
Changing Status of a Married Woman,” Law Quart. i2ev.,XIII, 189-92; Hiesobseld, 
♦‘The Law of Divorce in England and in Germany,” ibid,, Xm, 399-405, 

sBansaed^s Pari, Debates, 8d series, CXLIV-VIll. “The discussions on the 
subject were curious as showing how powerfully, even to that late period, theologi- 
cal methods of thought and reasoning prevailed in the British Legislature. There 
were speeches that would seem more in place in a church council than in a lay Paiy 
Hfiunent.” — Lboky, Democracy and Liberty, n, 202, 
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place to the ‘‘Probate, Divorce, and Admiralty Division” of 
the “High Court of Justice.”^ It is “a court for England 
only,” its competence not extending to Ireland, Scotland, or 
the Channel Isles.^ 

By the law of 1867, supplemented in various ways through 
subsequent statutes, three forms of separation are recog- 
nized. First, on petition of either consort the court is 
empowered to grant a complete dissolution of wedlock; but 
in this respect the provisions of the act are conceived in the 
same narrow spirit that actuated the policy of legislative 
divorce. The woman is treated with precisely the same 
injustice. For while the husband may secure an absolute 
divorce on account of the simple adultery of the wife, the wife 
is unable to free herself from an unfaithful husband unless 
his infidelity has been coupled with such cruelty as “would 
have entitled her to a divorce a mensa et thoro;^^ or “with 
desertion, without reasonable cause, for two years and up- 
wards;” or with certain other aggravating offenses.® Friends 
and enemies of the bill alike joined in condemning the 
unequal position in which man and wife were placed. 
Q-ladstone, who tenaciously resisted the act on theological 
grounds, declared: “If there is one broad and palpable prin- 
ciple of Christianity which we ought to regard as precious it 
is, that it has placed the seal of God Almighty upon the 
equality of man and woman with respect to everything that 
relates to these rights.”* On the other hand, the attorney- 

1 36 and 37 Viet., c. 66, secs. 16, 31. 

2 See Gbaet, Marriage and Family Belations, 288 ff., for the jurisdiction and 
procedure of these courts. Cf. also Haseison, The Laws of Frobate and Divorce^ 
191 fP. 

320 and 21 Viet., c. 85, sec. 27: Statutes at Large^ XCVH, 537. But various 
“ absolute ” or “ discretionary ” bars may be pleaded against a decree. On these see 
Gbaey, op. cit, 267-304; Haeeison, op. cit, 130 fiP.; Woolsey, Divorce, 175. 

aHansaep, Pari. Debates^ 8d series, CXLII, 894 fP. See the suggestive paper 
of Hieschfbld, “ The Law of Divorce in England and in Germany,” Law Quart* 
BevieWy Xm, 400-403, giving illustrative passages from the debates relating to the 
unfair treatment of the wife. 
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general, who introduced the measure, found it necessary to 
apologize for this defect. ‘‘If this bill,” he says, “were 
thrown aside and the whole law of marriage and divorce 
made the subject of inquiry, I should be the last man to 
limit the field of discussion or to refuse to consider a state 
of law which inflicts injustice upon the women most wrong- 
fully and without cause, and which may be considered op- 
probrious and wicked;” moreover, he continues, the “present 
bill need not be the end-all of legislation upon the subject’” 

In judicial practice, however, the terms “cruelty” and 
“desertion” have acquired a rather broad meaning.^ In par- 
ticular through the doctrine of “constructive” and “moral” 
cruelty there is a “strong tendency to equalize the positions 
of the two” sexes.® Nevertheless, the woman is still in a 
relatively unfavorable position; and the sphere of divorce 
a vinculo is exceedingly narrow. There are doubtless many 
other causes besides infidelity for which the welfare of society 
and the happiness of individuals require that marriage may 
be dissolved. “It is a scandal to English legislation,” ob- 

1 Hansabd, op, city 8d series, CXDVII, 1545. 

2Th.tis adultery, if long persisted in, ripens into “desertion.” Fora detailed 
discussion of “ cruelty ” and “ desertion” according to definition and judicial prece- 
dent, and particularly on “constructive” and “moral” cruelty, see Gbabt, op. city 
323 ff., 330 ff. Cjf. Bishop, MarriagCy OivorcCy and Separationy I, §§1524 £E., especially 
1532; Habbison, op. city 13$ S. 

8 ‘‘Prom the meaning of pain inflicted on the body it [cruelty] has in recent 
years attained the extended meaning that includes pEon inflicted on the mind. Cold- 
ness and neglect may now almost of themselves constitute such cruelty as, coupled 
with misconduct, will give the right of divorce. The time may very reasonably be 
looked forward to when almost every act of misconduct williin itself be considered 
to convey such mental agony to the innocent party as to constitute the cruelty requi- 
site under the Act of 1857. The difference already is very marked when we compare 
the ‘cruelty* of today with the thrashing by the husband that constituted cruelty 
thirty years ago. Probably in those days the doctrine of a husband’s right to admin- 
ister physical correction to his wife was not entirely discredited. Today it is pos- 
sible for a woman, with celerity and at little cost, to separate herself from her hus- 
band if she be able to prove that he is either a brute or a monster. Forty years ago 
the vast majority of women were indissolubly tied to their husbands though the 
whole world knew them to be both brutes and monsters. It is a great change in a 
short period.”— M ontmoebnoy, “ The Changing Status of a Married Woman,” Loajd 
Beview* Xni, 191, 192. 
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serves Lecky, that divorce “should not he granted when 
one of the partners has been condemned for some grave 
criminal offence involving a long period of imprisonment or 
penal servitude, or for wilful and prolonged desertion, or 
for cruelty, however atrocious, if it is not coupled with adul- 
tery. In all continental legislations which admit divorce a 
catalogue of grave causes is admitted which justify it.”^ 

While depriving the ancient spiritual tribunals of the 
monopoly of matrimonial jurisdiction which they had so long 
possessed, Parliament made a proper concession to the 
scruples of the regular clergy. By the act a divorced person, 
whether guilty or innocent, is permitted to marry again if 
he likes; but a clergyman of the “United Church of Eng- 
land and Ireland” is not compelled to solemnize the mar- 
riage. Should he refuse, however, he cannot legally prevent 
a brother-minister of the establishment from using his church 
or chapel for the celebration; and this last provision has in 
our own day become a standing grievance on the part of 
those who denounce such a celebration as a “defilement” of 
the sanctuary.^ 

1 Lbckt, op. cii., H, 202, 203. 

2 Read, for instance, the complaint of Eight Eev, O. F. Browne, bishop of 

Stepney, in his Marriage of Divorced Persons in Church: Two Sermons Preaohed in 
8t* PauVs Cathedral on 16 and 23, 1896, The author seems to pine for the good 
old days before the act of 1857 when “ things were different ; ” when, thanks to the 
singular merits of the old system, the “difficulty and cost of a special Act ” of Par- 
liament made separations a very few; when that evil statute had not yet 

caused a “horrible familiarity with the idea of divorce” (12). Compare Lttckook, 
Hist, of Marriage, 197-209, who likewise laments the desecration of the church 
through the celebration ot the marriage of divorced persons; while he also con- 
demns the alleged “ connivance on the part of the Church of England ” in the viola- 
tion of the doctrine of indissolubility through the “issue of licences to divorced per- 
sons to remarry from Diocesan Registrars, ostensibly with the sanction of our own 
Bishops.” He gives extracts from the Be^ort of the lower house of the York Convo- 
cation (1894), which denounces the two practices mentioned, as also the “ admission 
of persons who have entered into such unions to Holy Communion.” Technically 
such a license is a “ dispensation ” which the bishop may refuse. It is often refused, 
as in the “ Instructions issued to Surrogates in the Diocese of Inchffeld ” ; Hammiok^s 
Marriage Law, 362, and n. a. On these questions see Gb a bv, Marriage and Family 
JRelations, 577-93, giving extracts from the proceedings of the Lambeth Conference, 
(1888), and the Convocation of Canterbury at various times, as also from the opinions 
of individual bishops and ministers. 
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The act of 1867 directs that, before granting a decree, 
the court shall “satisfy itself, so far as it reasonably can, not 
only as to the facts alleged,” but also whether there has 
been any collusion between the petitioner and either of the 
respondents, or whether there is any bar or counter-charge 
against the petitioner.^ But no special procedure was created 
for making the inquiry suggested, “nor could a stranger 
without any legal private interest intervene.”^ The neces- 
sary machinery for that purpose was provided by the Matri- 
monial Causes Act® of 1860, which rests upon the theory 
“that the public is interested in seeing that no marriage is 
dissolved except on certain grounds.”^ Two distinct stages 
in the proceedings for a dissolution of wedlock are prescribed. 
If a sentence of divorce be rendered, it must always in the 
first instance be a decree nisL Only after an interval of six 
months, unless a shorter time be set by the court, can such 
a decree be made absolute. In the meantime, the queen’s 
proctor, or any member of the public, whether interested in 
the suit or not, may “intervene” to show collusion or the 
suppression of material facts;® and in case of such interven- 

1 20 €uid 21 Viet., c. 82, secs. 29-31 ; Statutes al Large, XCVH, 588, 

2 So decided in Y. v. Y. (I860} : 1 Swabbz and Texstbah Beports, 698-800 jQbaet, 
op. dt, 249, 261. 

823 and 24 Viet., c. 144. For the discussion of the hill see Uansabd, Bari, 
Debates, 8d series, CLX, 1628-81, 1784r-42. Qf* also Glasbon, ie mariage civil et le 
divorce, 322 £E. ; Ghabz, op. dt,, 261 n. 6 ; Hasbison, TJie Laws of Probate cmd Divorce, 
141 fE. 

4 Lord Hannen, in the celebrated case of Crawford v. Crawford (1886), 11 P. I)., 
150-58, where the queen’s proctor is eJlowed to intervene to prove a previous decision 
unjust. See also Gbaby, op. dt,, 257 n. 2, 262, where this case is summarized. 

5 23 and 24 Viet., c. 144, sec. 7. The “intervener cannot be the respondent, or 
any one actually instigated by him or her, or his or her nominee ; but the mere 
fact that the intervener may be (as he usually is) the friend or relative of the re- 
spondent is no objection.” — Gbaby, op. cit,, 263, 264: Howarth v, Howarth (1884), 
9P. D., 218-31; Forster v. Forster (1863), 3 Swabby ANDTBiSTBAM,i?eporfe, 158-60. 
The queen’s proctor may intervene as one of the public. Only the petitioner can 
apply to have a decree nisi made absolute, but in long default of such application 
the respondent may ask to have the petition dismissed. Decrees nisi “only apply 
to petitions for dissolution of marriage and not to judicial separations, restitution 
of conjugal rights, or jactitation;” but by 36 Viet., c.31, they do apply to nullity 
suits : Gbaby, op. cit, 249, 250 nn. 355, 356. 
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tion the court shall deal with the cause ‘‘by making the 
decree absolute, or by reversing the decree msi,” or by con- 
ducting further examination, as “justice may require.” 

Secondly, the present English law allows a decree for 
“judicial separation” with the “same force and the same con- 
sequences” as the former sentence of divorce a mensa ei 
thoro, which is abolished by the act of 1867.^ To such a 
decree either the husband or the wife is entitled on the 
ground of adultery, cruelty, or two years’ desertion;® pro- 
vided no legal bar to the petition such as condonation, 
cruelty, or a separation deed, be established. At the prayer 
of the petitioner, or when the evidence is insufficient to war- 
rant a decree of complete divorce, a judicial separation may 
be granted in a suit brought for dissolution of marriage.® 
After such separation the wife is considered as a feme sole 
with respect to property, contracts, wrongs, suing and being 
sued; and her husband is not liable for her engagements.* 
In place of the old action at law for “criminal conversation” 
a prayer for damage against the wife’s paramour may be 
joined with the petition for judicial separation or for dissolu- 
tion of wedlock; or the aggrieved husband may make sepa- 
rate application for indemnity.® Adultery thus becomes a 
mere “private injury” and not a crime. The damage recov- 
ered may be “applied by the court for the benefit of the 
children of the marriage or for the maintenance of the wife.” 

120 and 21 Viet., c. 85, secs. 7, 16, 23, 25, 26: Statutes at Largo, XCVn, 533, 
SSi, 586, 537. On the law for jndicial separation see Gbabt, op, dt,^ 352-59 ; Habbxsoit, 
The Laws of Probate aitd Divorce^ 148-58; Woolsby, Divorce^ 175. 

2 By the Matrimonial Causes Act of 1884, 47 and 48 Viet., c. 68, sec. 5, fsdlnre to 
respond to a decree for restitution of conjugal rights, even for a less time than two 
years, is made equiyalent to desertion. 

sGeaby, op. cit.<, 353, 354. 

A Except when alimony has been decreed and is in arrear the husband is liable 
for necessaries furnished his wife: 20 and 21 Viet., c. 85, secs. 25, 26: Statutes^ at 
Large, XCVn, 537. Qf. Habeison, op. dt., 152, 163; Gbaby, op. cit, 424. 

B20 and 21 Viet., c. 85, sec. 83: Statutes at Large, XCVII, 539. Of, Mason v. 
Mason (1883), 8 P. D., 21-23, C. A.; also WooLSMY, Divorce, 177; Gbaby, qp. cit., 354, 
255-61; Habxuson, op. cit,, 182, 183. 
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When the wife is the guilty person and is entitled to property 
in possession or in reversion, the court, at its discretion, may 
settle “such property, or any part of it, on the innocent 
party, or on the children of the marriage.”^ The rules, 
principles, and procedure observed in the old ecclesiastical 
courts are to be followed by the civil judge in a suit for 
judicial separation except as otherwise provided by statute.^ 
In the third place, by the existing law provision is made 
for what is commonly called “magisterial separation.” The 
“separation order,” presently to be considered, is one of 
several remedial devices introduced by various statutes in the 
injured wife’s behalf. Thus the act of 1867 enables a 
woman deserted by her husband to apply to a local court of 
summary jurisdiction, or, if she prefer, to the high divorce 
court of the kingdom, for an order to protect her subse- 
quently acquired earnings or property from beiug seized by 
him or any of his creditors.® By this “protection order” 
the wife is to be in the same position as to property and con- 
tracts, suing and beiug sued, as if she had obtaiued a decree 
of judicial separation.* In all respects she is treated as a 
feme sole. For a number of years after it was first intro- 
duced the protection order was a means of real redress; for 
then, according to the principles of the barbarous laws of 
the Middle Ages which still survived, a married woman 
without settlements had practically no property rights at all 
during her husband’s lifetime. Her landed property at 
marriage passed into his control; her chattels and personal 

iWooiiSBY, Divorce, 177; 20 and 21 Viet,, c. 85, secs. 33, 45: Statutes at Largo, 
XCVn, 539, 541. 

2 20 and 21 Viet., c. 85, sec. 22 : Statutes at Large, XOVII, 536 ; c/. also HASTtrsON, 
op, cii., 117, 

s Application may be made to a police or petty sessional court and to the Court 
for Divorce and Matrimonial Causes or its successor, the Probate and Divorce Divi- 
sion. Cf, 20 and 21 Viet., c. 85, sec. 21 : Statutes at Large, XCVn, 535, 536 ; also Obabt, 
op. cit., 360 jS., 425 ff.; Habbison, qp. cit., 176, 177; 0LASBON, Le mariage civil et le 
divorce, 323: Ebnst, Marriage and Divorce, 53. 

^120 and 81 Viet., c. 85, sec, 21: Statutes at Large, XCVn, 536. 
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effects of every description became absolutely his; and she 
had no legal power to dispose even of the wages of her own 
toiL^ The protection order merely gave the wife her own, 
preventing the man who had basely abandoned her without 
making any provision for her support from appropriating the 
wages or the property which she might thereafter gain. 
More than this it did not do. “So to a poor wife a pro- 
tection order was but little, if any, advantage, and now seems 
absolutely useless. For it did not relieve her from cohabita- 
tion, it did not compel the husband to pay her any alimony, 
audit did not permit her to pledge his credit for necessaries.”^ 
Since the Married Women’s Property Acts, therefore, not- 
ably those of 1870 and 1882, by which many of the worst 
evils of the old system have been remedied,® the protection 
order has been of little avail. Accordingly, a new measure 
of relief was adopted. The act of 1886,^ in case of desertion, 
provides that any two justices in petty sessions or any 
stipendiary magistrate may make a “maintenance order” 
when they “are satisfied that the husband, being able wholly 
or in part to maintain his wife and family has wilfully refused 
and neglected to do so.” The maintenance order requires 
the husband to “pay to the wife such weekly sum, not 
exceeding two pounds, as the justices or magistrate may con- 
sider to be in accordance with his means and with any means 
the wife may have for her support and the support of her 
family;” and the payment of the sum so ordered may be 

1 For a good summary of the old law as to property rights of married womeu 
see Glasson, Bist . du droits 11,284; IV, 157-59; V, lOSff.; VI, 162; Gbaby, op. 

184 ; and especially Swinbbbbn, “ Ueber das Gaterrecht der Ehefrau in England,” 

ZFi?., V,275£f. 

3Gbaby, op.cif., 363,364. 

8 On these and other statutes giving the married woman control of her property 
see SwiNPBEBN, op. oif., 278 ff.; Glasson, op. cei., VI, 193 ff.; and Montmobbnoy's 
valuable article, The Changing Status of a Harried Woman,” Law Quart, Review^ 
Xin,192fE. 

^49 and 60 Viot., c. 52. On the “maintenance order” see Gbaby, op. cit^ 383, 
368-70; Habbison, op. city 178, 179. 
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enforced by distress or by imprisonment if necessary.^ Unlike 
the protection order, the order for maintenance is not expressly 
declared to be equivalent to a judicial separation; so it is 
inferred that a husband may at any moment terminate the 
desertion,” and require to be taken back by the wife who 
will be in default” for refusal^ 

By the protection and maintenance orders a deserted wife 
is secured in the enjoyment of her own property or is given 
a just share in her delinquent partner’s goods. In the 
meantime, a statute of 1878 attempts to shield her from 
a husband’s brutality through the so-called “separation 
order.” ^ The court is authorized in case of “aggravated 
assault,” if “satisfied that the future safety of the wife is in 
peril,” to order that she shall no longer be bound to live 
with her husband ; that he shall render to her such weekly 
alimony* as may seem just; and to place the children in her 
custody.® This order for “magisterial separation,” as it is 
called, has the “effect in all respects of a decree of judicial 
separation on the ground of cruelty.” Like the protection, 
and probably also the maintenance, order, it does not pre- 
clude the wife’s right, when she sees fit, to apply for a 
judicial separation or even for a dissolution of marriage.® 

1 It is to be enforced as under an order of affiliation ; bnt that is by distress, or, 
in default of distress, by imprisonment: Okaky, op. cit., S66, 369, 415. 

ajbid., 370. 

3 41 Viet., c. 19. On the separation order see Gbaby, op. cit., 364 S., 424, 425; 
Habeison, op. cit., 177, 178. 

^ The weekly amount and the manner of enforcing payment are expressed in 
exactly the same terms as later adopted in the act of 1886 for the maintenance order. 

B This order, like that for maintenance, may be discharged or varied on proof of 
the wife’s adultery ; and the weekly sum may be varied in amount with an alteration 
in the amount of the wife’s or husband’s means: Gbaey, op. oft., 366, 367, 369, 370. 

6 “ If the husband goes out of the jurisdiction and leaves no tangible goods that 
are physically seizable, the wife is without remedy, however large be the husband’s 
property in stocks and shares, etc., or by way of interest under a settlement.” She 
may then apply for a judicial separation or a dissolution of marriage, when “ she 
will obtain alimony in the usual way; and this will be indeed her only effectual 
course if j the husband absconds.”— Gbasy, op. cit,^ 367. Compare Gillet v, Gillet 
(1889), 14 P. D., 158. 
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CHAPTER XII 


OBLIGATORY CIVIL MARRIAGE IX THE XEW EXGLAND 

COLONIES 

[Bibmogeaphical Note XII. — For this chapter a large quantity of 
files and records of Massachusetts colonial and provincial courts has 
been examined. In the office of the Clerk of Courts for Middlesex 
county (Cambridge) have been used the Beeords of the County Court 
for Middlesex, 1649-^, 4 vols., MSS. folio, Vol. II missing; supplemented 
by the Files of the County Court for Middlesex, 1655-99; and followed 
by the Records of the Court of General Sessions of the Peace for 
Middlesex, 1692-1822, 9 vols., MSS. folio, the ninth volume containing 
also Records of the Court of Pleas and General Sessions of the Peace, 
October 1686, to March, 1688, In the office of the Clerk of the Supreme 
Judicial Court for the County of Suffolk (Boston) have likewise been 
examined the Records of the Court of General Sessions of the Peace, 
1702-32, 4 vols., MSS. folio, with a fifth volume of fragments, 1738-80; 
the Minute Books of the Court of General Sessions of the Peace, 
January 3, 1743, to August 3, 1773, 5 vols., MSS. folio; the Records 
of the Superior Court of Judicature, Court of Assize and General 
Goal Delivery in the Province of Massachusetts Bay, 1692-1780, 33 
vols., MSS. folio, Vol. II containing also the records of certain courts 
during the Andros period, 1686-87; and the Early Court Files of 
Suffolk, 1629-1800 — being papers of colonial and provincial courts held 
in Suffolk county, of the Superior Court of Judicature held in the 
several counties, and of the Supreme Judicial Court prior to last 
century, with miscellaneous papers, the whole collection comprising 
several hundred volumes, of which only those for the period 1629-1730 
have been covered by this investigation. Careful examination has also 
been made of the MSS. folio volume of Records of the County Court 
of Suffolk, October 1671, to April, 1680, in the possession of the Boston 
Athenaeum. 

Very important are the published Colonial Records of Plymouth 
(Boston, 1855-61); Massachusetts Bay (Boston, 1853-64); New Haven 
(Hartford, 1857-58); Connecticut (Hartford, 1850-87); Rhode Island 
(Providence, 1856 ff.); and the Provincial, Town, and State Papers of 
New Hampshire (Concord, 1867-83). 

The necessary complement of the records is of course found in the 
various compilations of statutes. For Massachusetts it has seemed 
best to cite by preference Whitmore’s fine facsimile edition of the 
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Colonial Laws (Vol. I, 1660-72, Boston, 1887; Vol. II, 1672-86, Boston, 

1889) , which should be used in connection with his Bibliographical 
Sketch of the Laws of the Massachusetts Colony^ 1630-86 (Boston, 

1890) ; and Ames and Goodell’s Acts and Resolves (5 vols., Boston, 1869- 
86), which with the three supplementary volumes (Boston, 1892-96), 
cover the period of the provincial charter and carry us beyond the 
Be volution. The following original digests have also been employed; 
The Book of the General Lawes and Ltbertyes of the Massachusetts 
Colony (Boston, 1660); The General Laws and Liberties (Boston, 1672) 
— these two earliest codes being those reprinted by Whitmore; Acts 
and Laws, 1692-1714 (Boston, 1714); Acts and Laws, 1692-1765 (Boston, 
1769); Acts and Laws (Boston, 1759); and the collection entitled Char- 
ters and General Laws of the Colony and Province of Massachusetts 
Bay (Boston, 1814). The first digests of New Haven and Connecticut 
plantations are comprised in Trumbull’s True Blue Laws (Hartford, 
1876). There is also a reprint of the Code of 1650, to which is added 
extracts from Laws and Judicial Proceedings of New Haven Colony 
commonly called Blue Laws (Hartford, 1822); and a facsimile reprint 
of The Book of the General Laws of 1618 (Hartford, 1865). For the 
eighteenth century we have the Acfs and Laws of his Majesties Colony 
of Connecticut in New England (New London, 1715); Acts and Laws 
of his Majesties English Colony of Connecticut (New London, 1750); 
Acts and Laws (New Haven, 1769); and the Acts and Laws (New 
London, 1784). For New Hampshire, the "Province Laws” published 
in Vol. VIII of the New Hampshire Historical Society Collections; 
the Acts and Laws passed by the General Court or Assembly, 1696- 
1725 (Boston, 1726); the Acts and Laws (Portsmouth, 1761); and the 
Acts and Laws, 1696-1771 (Portsmouth, 1771), have been cited. To 
follow the tangled thread of Rhode Island legislation on any subject is 
a perplexing task; but the development of the written marriage law 
may be traced with tolerable clearness in the published digests. See 
Staples’s Proceedings of the First General Assembly .... and the 
Code adopted by that Assembly in 1641 (Providence, 1847); Rider’s 
facsimile reprint of the code of 1705, entitled Laws and Acts of his 
Majesties Colony of Rhode Island, 1636--1105 (Providence, 1896); his 
facsimile reprint of the code of 1719, entitled The Charter and the 
Laws of his Majesties Colony of RhodeJsland in America (Providence, 
1895); also the original Acts and Laws (Newport, 1730); with Rider’s fac- 
simile reprint, entitled Supplementary Pages to the Digest of 1180 (Provi- 
dence, [1898]); the original folio editions of the Acts and Laws dated 
respectively 1745, 1752, 1767 (Newport); and Gregory’s facsimile reprint 
of the compilation of 1772, entitled Acts and Laws .... passed since 
the Revision in June 1161 (Providence, 1893). The Plymouth codes are 
printed in Vol. XI of the Colonial Records of that colony; and they are 
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given in convenient form in Brigham’s Compact^ with the Charter and 
Laws of New Plymouth (Boston, 1836). 

Original material has also been gleaned from the Collections 
(Boston, 1866-97) and the Proceedings of the Massachusetts Historical 
Society (Boston, 1879 ff.); Bradford’s History of Plymouth Plantation 
(Boston, 1856); Winthrop’s History of New England^ 1630-49 (Boston, 
1853); Hutchinson’s History of Massachusetts^ 1628-1774 ( Vol. I, Salem, 
1795; Vol. II, Boston, 1795; Vol. Ill, London, 1828); Cotton Mather’s 
Magnalia Christi Americana (Hartford, 1820); Increase Mather’s 
Answer of Several Ministers (Boston, 1695), on marriage with wife’s 
sister; The Andros Tracts (Boston, 1868-74); Young’s Chronicles of 
the Pilgrims, 1602-25 (2d ed., Boston, 1844); Historical Collections of 
the Essex Institute (Salem, 1896); Lechford’s Note-Book, 163H-*11 (Cam- 
bridge, 1885), idem, Plain Dealing (Boston, 1867); reprinted also in 
3 Mass. Hist Soc. Collections, III; Dunton’s Life and Errors (West- 
minster, 1818); his Letters from New-England (Prince Society, Bos- 
ton, 1867); the “Town Records of Boston,” 1634-1777; and the “Town 
Records of Dorchester,” both in the Beports of the Boston Record 
Commission; “Town Records of Salem,” 1634-59, in Vol. IX of Hist. 
Coll. Essex Inst. ; especially Sewall’s “Diary,” in 5 Mass. Hist. Coll., 
V, VI, VII (Boston, 1878-80); and his “Letter-Book,” in 6 Mass. Hist. 
Coll., I, II (Boston, 1886), both of which afford a wealth of illustration 
for almost every phase of wedding and other social customs. 

Among recent writings relating to the general subject most impor- 
tant are Shirley, “Early Jurisprudence of New Hampshire,” in Pro- 
ceedings of the New Hamp. Hist. Society, 1876-84 (Concord, 1885); 
Earle, Customs and Fashions in Old New England (New York, 1894); 
Weeden, Economic and Social History of New England, 1620-1789 
(Boston, 1891); Goodwin, Pilgrim Republic (Boston, 1888); Howe, 
Puritan Republic (Indianapolis, 1899); Arnold, History of Rhode Island 
(New York, 1874); Friedberg, Eheschliessung (Leipzig, 1865); Cook, 
“Marriage Celebration in the Colonies,” in Atlantic Monthly, LXI 
(Boston, 1888); Bishop, Marriage, Divorce, and Separation (Chicago, 
1891); Lodge, Short History of the English Colonies (New York, 1882); 
Trumbull, History of Connecticut (New Haven, 1818); Hollister, His- 
tory of Connecticut (Hartford, 1857); Atwater, History of the Colony 
of New Haven (New Haven, 1881); Freeman, History of Cape Cod 
(Boston, 1869); Bailey, Historical Sketches of Andover (Boston, 1880); 
Bliss, Side Glimpses from the Colonial Meeting-House (Boston, 1896); 
idem. Colonial Times on Buzzard's Bay (Boston, 1888); Brooks, The 
Olden Time Series: The Days of the Spinning-Wheel in New Eng- 
land (Boston, 1886) ; articles by Scudder, Whitmore, Edes, McKenzie, 
Morse, and Goddard, in Memorial History of Boston (Boston, 1882-83); 
and Newhall, Ye Great and General Court (Lynn, 1897). 
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Illustrative material has likewise been gathered from a large 
number of writers, among whom are Palfrey, History of New England 
(Boston, 1888-90); Carlier, Le mariage aux Etats-Unis (Paris, 1860); 
Oliver, Puritan Commonwealth (Boston, 1856); Doyle, English Colonies 
(New York, 1882-87); Ellis, Puritan Age (Boston, 1888); Dexter, Con^ 
gregationalism (New York, 1880); Bacon, Genesis of the New England 
Churches (New York, 1874); Belknap, History of New Hampshire 
(Dover, 1812); Green, Short History of Rhode Island (Providence, 
1877); Sanford, History of Connecticut (Hartford, 1888); Hawthorne, 
Grandfather's Chair (Boston, 1893); Campbell, The Puritan in Hoi- 
landy England^ and America (New York, 1892); Hildreth, History of 
the United States (New York, 1882); Snow, History of Boston (Boston, 
1824); Shurtleff, Topographical and Historical Description of Boston 
(Boston, 1872); Gilman, The Story of Boston (New York, 1889); Drake 
(S. G.), History and Antiquities of Boston (Boston, 1854); Drake (S. 
A.), Old Landmarks of Boston (Boston, 1889); Drake (S. A.), The Mak- 
ing of New England (New York, 1887); Prime, Along New England 
Roads (New York, 1892); ‘Read, in the Collections of the Old Colony 
Historical Society, No. 2 (Taunton, 1880); and Brigham, in Proceed- 
ings of the Mass. Hist. Society, IV. 

Among the works drawn upon in the treatment of special topics 
are Stiles’s Bundling (Albany, 1871); supplemented by his History 
of Windsor (New York, 1859); and the very suggestive paper of 
Charles Francis Adams, Some Phases of Sexual Morality and Church 
Discipline in Colonial New England, reprinted from the Mass. Hist. 
Soc. Proceedings, June, 1891 (Cambridge, 1891); while there is an inter- 
esting passage relating to the same custom in Burnaby’s Travels 
through the Middle Settlements in North America, 1759-^ (London, 
1798); as also a characteristic reference in Irving’s Knickerbocker His- 
tory of New York (Philadelphia, 1871). For the first time the history 
of the stigma of the “scarlet letter” has been treated from the 
sources in Davis’s careful monograph. The Law of Adultery and 
Ignominious Punishments (Worcester, 1895). In connection with the 
i^uence of the Levitical law on the New England conception of 
marriage and the family, Amram’s The Jewish Law of Divorce (Phila- 
delphia, 1896), and Mielziner’s The Jewish Law of Marriage and 
Divorce (Cincinnati, 1884) are important. Of most service for the 
legal character of New England slave marriages are Moore’s Notes 
on the History of Slavery in Massachusetts (New York, 1866); his 
“Slave Marriages in Massachusetts,” in the Historical Magazine, 
XV (1869), containing a significant ritual used by Rev. Samuel Phillips, 
minister at Andover, 1710-71; and Steiner’s “History of Slavery in 
Connecticut,” in Johns Hopkins University Studies, XI (Baltimore, 
1893). The originality of the system of civil registration created by 
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the New England settlers is appreciated hj Kuczynski, “ The Eegis- 
tration Laws in the Colonies of Massachusette Bay and New Plymouth,” 
in Publications of the Am. Statistical Ass., YU, 65-73 (Boston, 1901). 
See also Bibliographical Note XV.] 

I. THE MAGISTBATE SXJPEBSEDES THE PBIEST AT THE NUPTIALS 

The continuity of English law and custom in the New 
England colonies is not more striking than the innovation. 
First of all it would indeed be strange if the planting of new 
states in the wilderness should not have afforded to thought- 
ful men a rare opportunity for freeing themselves from the 
trammels of antiquated methods and traditions which the 
“inertia of vested interests” might yet for ages sustain in 
the native land. In some instances the influences of a new 
and primitive environment might cause an unconscious return 
to the practices of earlier days. Keligious and ecclesiastical 
ideas must necessarily play the leading part. In fact, the 
zeal with which the Pioneers of Plymouth and Massachusetts 
Bay proscribed the ceremonies and usages of the Koman and 
Anglican churches has had much to do with the character of 
civil institutions in the United States, On the part even of 
the Puritan there was thus sometimes a strong reaction in 
favor of the temporal power in matters hitherto regarded as 
exclusively pertaining to the spiritual jurisdiction. The sway 
of the so-called theocracy in Massachusetts and New Haven 
tended, sometimes inadvertently, to foster the growth of the 
American idea of complete separation of church and state. 
Thereby the forces of local self-government were quickened. 
Thus for a time the town-meeting and the congregation were 
practically one and the same; but authority was exercised in 
the name of the lay township and not in that of the ecclesi- 
astical parish. So also the probate of wills, the administra- 
tion of estates, the exercise of chancery jurisdiction,^ and the 

iln MassachuseUs the couaty courts had an equity inxisdiction ; Mass. Cot, 
Bee., V, 477, 478; Acts and Resolves, 1, 75, 858 ; Wasbdsxjbn, Judicial Hist, of Mass., 34, 
166, 167 ; Howard, Local Const. Hist., 1, 330, 331. See the able article by Woodrtjrf, 
“ Chancery in Massachusetts,” Law Quarterly Review (London, 1889), V, 370-86. 
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supervision of primary and secondary education^ were taken 
out of the hands of the church and vested maiuly in the 
local community. The process of secularization in legal 
functions proceeded with rapid strides. 

In no respect was the change more remarkable than in the 
administration of matrimonial law and in the conception of 
the marriag e^gnt ract. Here, as in so many other instances, 
our ancestors anticipated the thought and the legislation of 
the mother-country by more than two hundred years.^ It 
will be remembered that in the beginning of the seventeenth 
century — and ever since the thirteenth — English marriage 
law was in an anomalous and most chaotic state. The Kefor-"' 
mation in England had brought no real change in the canoni- 
cal conception of the form of wedlock, though its sacramental 
nature was denied. On the one hand was the church at the 
demand of the state trying to enforce ecclesiastical rites and 
to secure publicity by requirement of banns, parental con- 
sent, and registration; on the other was the “irregular” or 
common-law marriage, entered into without any of these 
safeguards, by mere private agreement; and the validity of 
the latter was not squarely impeached by the church, though 
the disregard of the priestly office was punished by spiritual 
censure. All this is changed in the colonies. In place of 

1 An important epoch in the history ol social progress is reached when onr New 
England ancestors recognized the support of popular education as a proper function 
of local goyemment. The event is all the more remarkable because it led the 
development of thought in the mother-country by more than two centuries and a 
half. However, the primary motive of the Massachusetts act of 164:7 for the establish- 
ment of elementary and grammar schools was to provide religious knowledge. “ It 
being one cheife p’iect of yt ould deluder, Satan, to keepe men from the knowledge 
of y« Scriptures, as in form' times by keeping ym in an unknowne tongue, so in 
these lattr times by p’swading from ye use of tongues, yt so at least ye true sence & 
meaning of ye originall might be clouded by false glosses of saint seeming deceivers, 
yt learning may not be buried in y« grave of o^ fathre in ye church & coSaonwealth,” 
etc.— Afoss. CoL Bee., II, 203. Qf. also Howabd, Local Const. Hist., 1, 66-70; and idem, 
“The state University in America,” Atlantic Monthly, LXVn (1391), 332 ff. 

2 Many of the enactments of the colonies are described by Lord CampbeU as 
“ anticipating and going beyond most of the salutary amendments which have been 
adopted in the reigns of William IV. and Victoria.”— Goodwin, Pilgrim Bepublic, 
251. 
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confusion and complexity is found simplicity. In New Eng- 
land particularly civil rites, civil registration, and uniform 
theory of marriage tend at once to prevent the manifold evils 
growing out of a lax or uncertain law. The conception of 
wedlock which existed there from the beginning was identical 
with that which later found expression in the writings of 
Milton and the legislation of Cromwell. Marriage was 
declared to be, not a sacrament, but a civil contract in which 
the interv ention of a priest was unnecessary and_out^_^ace. 

Governor Winthrop, in commehtmg 'upon ‘‘a great mar- 
riage to be solemnized at Boston,” in 1647, expresses the 
sentiment prevailing during the first three-quarters of a 
century after the settlement. The bridegroom was ^‘of 
Hingham, Mr. Hubbard’s^ church,” and the latter ‘‘was 
procured to preach and came to Boston to that end. But 
the magistrates, hearing of it, sent to him to forbear. The 
reasons were, 1. for that his spirit had been discovered to be 
averse to our ecclesiastical and civil government, and he was 
a bold man, and would speak his mind. 2. we were not 
willing to bring in the English custom of ministers perform- 
ing the solemnity of marriage, which sermons at such times 
might induce, but if any ministers were present and would 
bestow a word of exhortation, etc., it was permitted.”^ The 
last remark reminds us of the benediction of the early 
Christian priest, who, like the Puritan, discriminated between 
the religious act and the marriage. Sermons, however, were 
originally proscribed at the nuptials, though they were 
permitted at the betrothal® 

The early colonial laws, generally, required that all 
marriages should be celebrated before a justice of the peace 

1 Peter “Hobart”: GtoODWiN, Pilgrim JBcpw&Zic, 596; Dbxteb, CongregatUmah 
ism, 458 n. 166 ; Youxa, Chronicles of the Pilgrims^ 402 n. 2. 

2WINTHBOP, History of New England (ed. SavA-GH, 1853), H, 382 (313). 

3 See especially Dexteb, Congregationalism^ 458, who has pointed out the error 
of Mr. Savage (Wintheop, Hist, of New England^ ll, 382 n. 2) in confusing the nup- 
tials with the “ contraction.” 
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or other magistrate, sometimes imder penalty of nullity for 
those solemnized in any other way.* Where no statutory 
provision to the contrary existed the common-law marriage 
by private consent was valid.^ The question now arises as 
to the causes which determined the establishment of civil 
marriage in the New England colonies. Was it set up in 
imitation of the practice in Holland? Did it come as a 
natural result of the general tendency of Protestant, and 
especially of Puritan, thought? Or was it perhaps the 
product of both influences combined? Already in the 
middle of the eighteenth century colonial historians were at 
a loss to account for it. Thus Governor Hutchinson makes 
a difficulty of understanding why the lay celebration was 
introduced. ‘‘Their laws concerning marriage and divorce,” 
he says, “are somewhat singular. I suppose there had been 
no instance of a marriage, lawfully celebrated, by a layman 
in England, when they left it. I believe there was no 
instance of marriage by a clergyman after they arrived, 
during their charter; but it was always done by a magis- 
trate, or by persons specially appointed for that purpose. 
.... It is difficult to assign a reason for so sudden a 
change, especially as there was no established form of the 
marriage covenant.” ® 

On the other hand, Governor Bradford believed that the 
civil celebration was introduced by the Pilgrims directly 

1 The fact that ministers as such were not allowed to celebrate in New England 

until near the end of the seventeenth century is, of course, well known to students. 
Very many, however, who now insist on the religious ceremony are ignorant of the 
fact; and it is not a little surprising to find so reputable a writer as Augusts 
CabuibB) speaking of the “Emigrants dans la NouveUe Angleterre,” declaring that 
marriage “se formait sous les yeux et avec Tapprobation du chef de famille; il 6tait 
consacr6 par le pasteur ; d’aprfts les prescriptions imperatives de la loi,mais surtout 
pour obeir h la conscience d’un devoir religieux.”— JLe mariage aux 8, 9. 

2 Bishop, Mcurriage, Divorce, and 176, 178; Fbiedbbbg, Bheschliessung, 

471, 472. 

8 Hutchinson, Hist, of Mass., 1, 392. Compare Cook, “ Mar. Celebration in the 
Colonies,” Atlantic Monthly, LXI, 351, who, following Hutchinson, thinks that the 
colonists instituted “a form of marriage celebration unique in modern times.” 
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from Holland. The first marriage in Plymouth Plantation 
— that of Edward Winslow and Susannah White’ — occurred 
on May 12 (22), 1621. This, he declares “according to y® 
laudable custome of y® Low-Cuntries, in which they had 
lived, was thought most requisite to be performed by the 
magistrate, as being a civill thing, upon which many questions 
aboute inheritances doodepende, with other things mostproper 
to their cognizans, and most consonante to y® scriptures, 
Ruth 4, and no wher found in y® gospell to be layed on y® 
ministers as a part of their office. ‘ This decree or law about 
marriage was published by y® State of y® Low-Cuntries 
An®: 1690. That those of any religion, after lawful! and 
open publication, coming before y® magistrate in y® Town or 
Stat-house, were to be orderly (by them) married one to 
another.’ Petits Hist, fol: 1029. And this practiss hath 
continued amongst, not only them, but hath been followed 
by all y® famous churches of Christ in these parts to this 
time, — An®: 1646.”^ 

The testimony of Bradford must, indeed, command our 
earnest attention, though in the matter of dates he is appar- 
ently misled by his authority. For, as already seen,® two of 
the Netherland provinces had established civil marriage as 
early as 1680; while it was not extended to them all tmtil 
seventy-six years later. Nor is the mere fact that, seemingly 
without discussion, civil marriage was adopted by Massachu- 
setts and her daughter-colonies, as well as by Plymouth, 
necessarily a fatal objection to this theory of origin, though 
it has a bearing upon the question which must be carefully 

1 On tMs marriage see also GooDmiT, Pilgrim Be^public, 181; Shibley, “Early 
Jurisprudence of New Hampshire,” Procds, New Samp, Hist, Soc, (1876^), 309; 
Bacon, Genesis of the New England Churches, 339-41; Young, Chronicles cf the 
Pilgrims, 201. 

2 Beadfobd, Hist, of Plymouth, 101. The work mentioned hy Bradford, accord- 
ing to Mr. Deane, “is probably La grande Chronique ancienne et modems de 
Holland, Zllande, Westfrise, Utrecht,&o,, by Jean-Erancois le Petit, 1601, and 1611,” 
— -Beadpoed, op. cit,, 101, note by the editor. 

3 See chap, x, sec. i. 
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considered. For the New England Pilgrim and Puritan 
alike were simply doing what their brethren did a few years 
after when they found their opportunity in the days of the 
Commonwealth. If America owes the institution of civil 
marriage to Holland, it is so not merely because of the resi- 
dence of the Scrooby congregation at Leyden, but because 
of the profound influence which Dutch Puritanism exerted 
upon the Puritanism of England for a hundred years after 
the Spanish and Tudor persecutions began. It can scarcely 
be doubted that in various ways Dutch ideas made them- 
selves felt in the remarkable legislative and constitutional 
experimentation of Cromwell’s reign.^ Moreover, the argu- 
ment is strengthened by the fact that the Fathers of the 
English Keformation, unlike Luther and his followers, do 
not seem to have raised a single voice in favor of the lay 
ceremony. 

Nevertheless, though Dutch custom undoubtedly fur- 
nished a direct precedent which should not be ignored, it 
seems highly probable that without the influence of Holland 
the early establishment of civil marriage in New England 
was inevitable. It was required by the spirit of Protestant- 
ism. Under favorable conditions, which New England did 
and old England did not afford, it was sure to arise as a con- 
sequence of rejecting the sacramental theory of wedlock.® 
There is another factor of the problem which must be 
reckoned with. The New England Puritans were steeped 
to the marrow in Hebraism; and, as we shall presently see, 

1 The evidence for the influence of Holland upon English and American institu- 
tions is presented in Campbell, The Puritan in Solland^ England, and Am&riea 
(New York, 1892), an able and timely work, calling attention to many facts strangely 
neglected by previous writers, but too sweeping in its general conclusion that Ameri- 
can law and institutions, in their essential characteristics, are not Anglo-Saxon, but 
Dutch. For the interrelations of the Puritans in England and Holland see especially 
op. eiU 

2 At a very early day the English Separatists are found advocating civil mar- 
riage : see BACON, Genesis of the New England Churches, 107, who states Greenwood’s 
view (1587), 
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the growth of a sentiment in favor of lay marriage was fos- 
tered by the example of the Jewish law.^ It is vain to apolo- 
gize for them on the ground that under the influence of the 
Mosaic code they really regarded the officiating magistrate 
as the ‘‘minister of Q-od.” In his “judicial” capacity the 
magistrate may, indeed, have been looked upon as a divine 
agent.^ That is the well-known casuistry by which Luther 
and the early Protestants persuaded themselves that abso- 
lute divorce through the temporal court is not forbidden by 
the scriptural precepts.® But it is a grave error to suppose 
that the seventeenth-century Puritan had this in mind when 
he rejected the priestly ceremony. Doubtless he did not 
forget that marriage from its social and ethical sides is some- 
thing higher than a mere civil contract. Yet for more than 
half a century after the settlement so intent was he in em- 
phasizing its secular character that in the statutes the words 
“holy” or “sacred” as applied to it very seldom, if ever, 
appear. “ Honorable” or some similar epithet is the strong- 
est term usually employed. Even the publication of banns, 
as will hereafter be seen, was at first ordinarily required to 
be made, not on the sabbath, but at public “lecture” or on 
training day.^ 

The difference between the colonists and their Anglican 
adversaries in this regard is brought out in an interesting 
way through the experience of Edward Winslow, whose 
second marriage has just been mentioned. In 1634 he was 
sent on public business to England, where, partly in the 
interest of Merry-Mount Morton, Mason, and Sir Eerdinando 

1 See sec. iv, below. 2 ElIjIS, Puritan Ago, 185. 3 See cliap. xi, sec. ii. 

^But publication of banns on the sabbath was not ordinarily proAtfczied, the 
laws being nsnally silent as to that, while naming other days. Probably in some 
towns from the beginning sabbath publication may have been customary, as it was, 
apparently, at Andover : Baxley, PLiat, STsetches of Andover^ 75. Cf, Bacon, Genesis 
of the New England Churches^ 339-41, who also seems to misapprehend the attitude 
of the Separatist and Puritan in his anxiety to show that early New England mar- 
riages were not “ godless.” 
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Gorges, lie was accused by Archbishop Laud — whose scheme 
for setting up a governor-general and a bishop in the colo- 
nies seemed likely to be frustrated by Winslow’s petition 
relative to the encroachments of the French and Dutch — of 
‘‘teaching in y® church publickly,” and of performing the 
marriage ceremony. The latter offense he had committed 
in his capacity as magistrate. In reply to the charge he 
excused himself on the ground that the colonists were “neces- 
sitated so to doe, having for a long time togeather at first no 
minister; besids, it was no new-thing, for he had been so 
maried him selfe in Holland, by y® magistrate in their statt- 
house.”^ But “with more courage and candor than caution, 
he proceeded to defend the practice on its merits, declaring 
bhat he knew no scriptural ground for confining this office to 
bhe clergy; while from the relations which marriage often 
had to property and to business obligations, there seemed 
yood reason for making it a civil contract, as in Holland.”*^* 
Ab a consequence Winslow was imprisoned in the Fleet for 
seventeen weeks.® 

It appears certain, then, that in the two older colonies 
he lay ceremony was invariably required from the begin- 
ling.^ But in neither case does there seem to have been 
iny direct legislation on the subject for many years. Indeed, 
vere there no prudential reason,® a positive legal sanction 
nay well have been deemed superfluous while public opinion 
vas so sensitive and so united. The first extant order of 
he general court of Plymouth requiring celebration before 

1 Beadpokd, Hist, of Plymouth Plantation^ 327-30. 

2 GtoODWiN, Pilgrim B&gublic^ 386. 

8 Of. PAiiPBxrZt Hist, of Hew England, I, 548. 

4WBBDEN, Ecc. and Soc. Hist, of New England, I* 217 S., has some interesl^g 
leanings on the civil contract. 

& To make a law that marriage should not be solemnized by ministers is repng* 
ant to the laws of England; but to bring it a custom by practice for the magistrate 
y perform it is by no law made repugnant.”— Wintheop, Hist, of New England, H, 
L3, 314 (382) . Cf. CoOK, in Atlantic Monthly, LXI, 851. 
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a civil oflBicer was passed, it is said,^ in 1671. But in this 
jurisdiction, as in Massachusetts, the assistants or “magis- 



been the custom for the general court to appoint com^ 
missioneS^ the particular towns to join persons in mar- 
riage.^ The earliest statute of Massachusetts relating to the , 
celebration is the act of 1646, providing “that no person 
whatsoever in this Jurisdiction, shall joyne any persons 
together in Marriage, but the Magistrate, or such other as 
the General Court, or Court of Assistants shal Authorize in 
such place, where no Magistrate is neer.”® In practice the 
last provision of this act was carried out in various ways. 
Thus, for example, any citizen might be appointed for a 
particular town during the pleasure of the court.* Or, in 
absence of the regular officer, a commission might be issued 


iBy Bbigham, Mass, Hist, Soc. Proceedings^ IV, 288, 284. In general on civil 
marriage in New England see Leckfobb, Plain Dealing (Boston, 1867), 86, 87, or in 
3 Mass. Hist. Coll.., HI, 94; Dunton, Life and Errors (16^), in 2 Mass. Hist. Coll,, 
n; Mem. Hist, of Boston, I, 196; Bead, in Coll, of Old Col. Hist, 8oc., No. 2, 9; 
Feibdbbeg, 470-78; Pease, Making of New England, 98; Olivbb, 

Puritan Commonwealth, 415; Hilpbeth, Hist, of U. 8., 1, 192 ; Wbbden,Ecc. and8oc. 
Hist, of New England, I, 217 ff., and Index; Coos, “Marriage Celebration in the 
Colonies,” in Atlantic Monthly, LXI, 350 ft. ; and especially the excellent chapter in 
Eabee's Customs and Fashions of Old New England, 36-81. 

Sewael’s Diary, in 5 Mass. Hist. CoU., V, VI, VII; and his Letter Books, in 
6 Mass. Hist. Coll., I, U, are a mine of information on social usages connected with 
dowers, courting, and wedlock. For very interesting records of marriages celebrated 
by magistrates at Salem in the seventeenth century see Hist, Coll. Essex. Inst., 1, U. 

2 Plym. Col. Bee., 11, 155 ; IV, 10, 22, 48, 65, 73, 74, 108, 186 ; VI, 217, etc. Cf. 3 Mass. 
Hist, Coll., n, 270. In one instance we find the court abrogating a commission: 
Feebman, Hist, of Cape Cod, 1, 208. 

8 Whitmobb, Colonial Laws of Mass, (1660-72), 172; ibid, (1672-86), 102. Cf, Mass. 
Hist. 8oc. Proeds., 17,283, 284. Compare Newhall, Ye Great and General Court, 367. 

A So, in 1646, the court “granted comission to Mr Edwd Bawson to see people 
ioyne in marriage in Newberry,” during pleasure, Watertown receiving a similar 
commission: Mass. Col. Bee., n, 166. In 1651, on petition. Captain William Gerrish 
was similarly appointed for Newberry: ibid,, 111,256; IV, Part 1,65; ef. ibid,,TNf , 
Part n, 63 ; V, 483. Such commissoners were usually so appointed at the request of 
the inhabitants. See two further examples for 1654, ibid., HE, 345, 346. On May 29, 
1668, we find a “humble request by two men to General Court that Lieu. Goodin- 
nough be authorized to marry their son and daughter. Granted with addition that 
Goodinnough be authorised to marry all who apply to him in that town [Sudbury?] 
and who have been properly published.”— MSSf. Early Court Files of Suffolk, 
No. 519. 
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to perform the ceremony in specified cases; as when Henry 
Ohickering was given authority to marry “two or three 
couples, legally published at Dedham.’” In one instance 
we find a curious optional commission in which are inserted 
the names of three persons, either one of whom is empowered 
to join John Apleton and Priscilla Glover” in 

marriage.® But, as a rule, one or more of the three com- 
missioners, chosen for the ending of small causes in towns 
where no assistant resided, was authorized by the county 
court to perform this duty.® 

The law and custom of the other New England colonies 
were essentially the same as those already discussed. Every- 
where marriage was regarded as a civil contract and the 
celebration was performed by a civil magistrate. In New 
Hampshire members of the council could act* In Ehode 
Island, besides the magistrate, “none but Quakers® and 

1 Mobs* Col, Bee,, IV, Part 1, 407. In October, 1647, Captain Wm. Hathome was 
commissioned to marry Thomas Jeggles and Abigail Sharpe, in the absence of “ye 
major OeimeraIL”—Jlf ass. Col, Bee,, III, 115. The MSS. Early C<mrt Files ofSvffolk, 
No. 221, under date of Not. IS, 1655, contains the following: “ Order by the deputies in 
General Court for appointing Captain Hathome to join together in marriage at 
Salem such as desire it, there not being in or near there any Magistrate. The Magis- 
trates judge meet that the Deputies of Salem be authorized to join in marriage. 
The Deputies judge meet to leave the choice to the town of Salem.” 

^Mass, Col. Bee., IV, Part I, 74; cf, ibid,, 407; and Shielbit, “Early Jurispru- 
dence of New Hamp.,” in Proeds. of New Hamp. Hist, Soe, (1876-84), 308. 

3 At a “ County Court at Charlestown,” June 25, 1658, “Mr. Eichard Bussell at 
the request of the freemen of Charlestown is empowered to solemnize marriages and 
to take oaths in civil cases.”— MBS'. Becords of the County Court of Middlesex,!, 
133. See also Mass, Col. Bee., IV, Part I, 255 (1656), 322 (1658). The “associates,” 
who sat with the “ magistrates ” to compose the county court, were often commanded 
to join persons in marriage: ibid., V, 139, 145, 101. 

* See the Cutt Code in Provineial Papers, I, 896, 397 ; also New Hemp. Hist, Soe. 
Coll., Vm, 28, 117, 118; cf. Shtelev, “Early Jurisprudence of New Hamp,,” Proeds. 
New Hamp, Hist. 8oc. (1876-84), 807 ff. 

6 “A good story is told of Wm. Wanton— governor of Ehode Island, 1732-3— in 
Deane’s Scituate. Before his removal from that place to Newport, prior to 1700, he 
had married Euth Bryant, daughter of a Congregational deacon* Wanton’s family 
were Quakers. Eeligious objections were made to the match on both sides. He 
said, ‘ Friend Euth, let us break from this unreasonable bondage—! will give up my 
religion, and thou shalt thine, and we will go over to the Church of England, and go 
to the devil together,’" They fulfilled this resolution so far, says our author, as to go to 
the Church of England, and marrying and adhering to the Church of England during 
life.”— A enolp, Hist, ofBhode Island, II, 113, note. 
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clergymen of the Ohnrcli of England cotdd perform the 
ceremony,” and these were given such authority by special 
grant of the king.^ The law of New Haven, 1648, is 
peculiar in requiring not only that the marriage be per- 
formed before a magistrate or someone expressly allowed by 
the general court; but when the persons to be united are 
‘‘able to go forth,” that it be solemnized in some public 
place,® under penalty of five pounds for “ every such mis- 
carriage.”® In Connecticut, likewise, compulsory civil 
marriage was adopted.^ 

During the “usurpation” period, beginning in 1686, the 
laws requiring civil marriage were set aside. J oseph Dudley, 
who entered upon his duties as president of New England 
in May of that year, published “ an order of council, author- 
izing and empowering ministers and justices of the peace, the 
order says, ‘to consummate marriages,’ after three several 
times publication or licence from the president or deputy.”® 

1 Gbeen, Short Hist, of Bhode Island^ 152, 153; Arnold, Hist, of Bhode Island^ IE, 
113. By the code of 1647 marriages were to be celebrated (*‘ confirmed before the 
“ head officer of the towne ” : Staples, Proceedings of the First Gen, Assembly, 
(Providence, 1847), 47, 48; B. I, Col. Bee., 1, 187. On the head officer see Howaed, 
Local Const. Hist., I, 88, 89. According to the law of 1663 the intentions are to be 
published, and afterwards before one of the GbnerU officers shall they be married ” : 
in Eidbb’s reprint of the Laws and Acts (1705), 12. But in Eidee’s reprint of The 
Charter omd the Laws (1719), 12, it is declared lawful for “ any Assistant, Justice of 
the Peace, or Warden " to perform the ceremony. The act cited is one of a group 
dated 1662; and it api>ears to be a modification of the law just cited from the coUec* 
tion of 1705. The act of 1701 reserves the right of Quakers and members of the 
Church of England to be married according to their own usage : Etdee, Charter and 
Laws (1719), 48; also in Acts and Laws (Newport, 1730), 44, 46. 

2 “This requirement was sufficiently answered when spectators were present; 
and usually marriages were solemnized at the home of the bride.” — Atwateb, Hist, 
of the Colorvy cf New Haven, 363. 

^New Haven Col. Bee,, II, 599, 600. 

4The civil-marriage form is recognized by the code of 1650: see TEuaiBXJLL, Blue 
Laws, 167; Coos, in Atlantic Monthly, LSI, 351; Sanpobd, Hist, of Conn., 125; and 
Hollister, Hist, of Conn., I, 438. By the code of 1673 no person is to solemnize 
marriages “but the Magistrates, or such other as the General Court shall 
Authorize in such places where no Magistrate is near ” : see the reprint of The 
Booh of the General Laws of 7ff73 (Hartford, 1865), 46. 

5 Hutchinson, Hist, of Mass., L 392, note; cf. Snow, Hist, of Boston, 172, 173, 192; 
DBASE, Hist, of Boston, 472, 473; Shirley, “Early Jurisprudence of New Hamp.,” 
Proeds. New Hamp. Hist. 8oc. (1876-84), 808; Wbitmoeb, in Mem. Hist. Best., n, 1, 2. 
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With this compromise Governor Andros was not satisfied ; 
and it was his intention to allow marriages to be performed 
only by the Episcopal clergy. To do this at once, however, 
was impracticable. ‘‘Magistrates,” says Hutchinson, “still 
continued to give people in matrimony. Other provision 
could not immediately be made.” For at the time there 
was but one Episcopal clergyman in the country; and “Sir 
Edmund considered the Congregational ministers as mere 
laymen. Eandolph wrote to the bishop of London, ‘I 
press for able and sober ministers, and we will contribute 
largely to there maintenance; but one thing will mainly 
help, when no marriages shall hereafter be allowed lawful 
but such as are made by the ministers of the church of 
England.”^ Another restraint upon marriage was ac- 
counted a still more serious hardship. “None were allowed 
to marry except they entered into bonds with sureties to 
the governor, to be forfeited in case there should after- 
wards appear to have been any lawful impediment.” ^ 

1 Hutchinson, JSist, of Afoss., 1, 818; c/, Abnolo, Hist* of Rhode Islamd, 1, 498, 
499 ; 0BEEN, Short Hist, of Rhode Island, l(b. TsuMBtriiii, Hist, of Conn,, 1, 372, followed 
by HoiiIiISTEB, Hist, of Conn,, 1, 317, makes the following extraordinary statement; 
“ Magistrates only were allowed to join people in the bands of wedlock. The gover- 
nor (Andros) not only deprived the clergy of the perquisite from marriages, but soon 
superseded the laws for their support.” 

2 Hutchinson, Hist, of Mass., 1, 318. At least twenty-two of these bonds are ex- 
tant. One, dated Jan. 11, 1686-87, given “unto Edward Randolph, Esq., Secretary of 
his Majesty’s Territory and Dominion,” may be found among the “Usurpation 
Papers” in 3 Mass. Hist. CoZZ., VTI, 170; and also in New Hamp. Provincial Papers, 
n, 18. The other twenty-one are in the Early Court Files of Svffolk, Nos. .29996-80016. 
Following is a copy of the first : 

“ Blnow all men by these presents that Wee John Harris of the Isle of Shoales 
ffisherman and Jabesh Negus of Boston Carpenter are houlden and firmely bound vnto 
his Excellency Edmund Andros Rn! Cap* 0f aU and (Sovemour in Cheife vnder 
his most Sacred Ma*y James the Second King of England ec in and over the Terri- 
tory & Dominion of New England In two Hundred pounds Currant money of New 
England aforesaid to be paid to his said Excellency S' Edmund Andros his B^ecuto^s 
Adminrs or Assignee To which payment weU and truly to be made Wee bind our- 
felves and each of vs and each of our heires Executors and Administrators Joyntly 
and f eurally in the whole and for the whole firmely by these presents Dated the 24th 
day of June Anno Dni 1587 Annoq R B Jacobii Seedi nunc Anglice ec Tertio. 

“ The Condicon of this Oblig^con is inch That if hereafter there fhall not ap- 
peare any Lawfull Lett or Impediment by reason of any precontract Consanguinity 
Affinity or any other Lawfull meanes whatsoeur But that the above said John Harris 
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This requirement in many cases amounted to a practical 
prohibition.^ 

The ‘‘first marriage at Boston with prayer-book and ring” 
occurred on May 18/28, 1686, just four days after Dudley 
received his commission as president of New England.^ But 
there is evidence that zealous opposition to the religious 
ceremony existed up to the very beginning of this period. 
Thus, according to Savage, “Lawrence Vanderbosk, a Hu- 
guenot clergyman, undertook to solemnize marriages in Bos- 
ton in 1686.” But he was brought before a tribimal for this 
enormity and promised “to do no more such things,” yet in 
September, says Judge Sewall, “he joined together Griles Syl- 
vester and Hannah, widow of Benjamin Gillam. The rever- 
end offender went to New York the same week.” ® 

and Mary Sparks of Ipswich Spinster may Lawfully folemnize Marriage togeather; 
And in the fame afterwards Lawfully remaine and Continue Like man and wife 
according to the Lawes in that hehedf e made and provided That then this ObligaSon 
to be void or else to Bemaine in full force & virtue. 

“ Signed Sealed and Deliured [Signed] John Harris 

“In the pjresence of vs. [ “ ] Jabesh Negues |Seai| 

[Signed] “ Jn Bouamy 
[ “ IWmMarshaU” 

The earliest bond is dated June 24, 1687 (1587 in the MS. ) , and the latest Oct. 24, 1688. 
They are alike in all essential respects, differing very slightly from the above sample 
either in form or wording. They are all for £200; and all are executed in Boston, as 
shown by the names of the witnesses, although only six are “ dated in Boston.” 
Seventeen of them were -witnessed by John Bonamy, and thirteen by Pe[ter] Heyman. 
These seemingly were men who made a business of witnessing in Boston; and all the 
other witnesses appear in connection with them. The bridegroom is always a 
bondsman. In one case, that of the fifteenth bond, dated March 5, 1687/8, the other 
signer is a woman, but not the bride. The other bondsman is never of the same name 
as the bride to be. The places of residence are Salem, Boston, Piscataqua, Nevis, and 
Plymouth ; the counties of Bristol, Suffolk, and Plymouth; while in one case the man 
is from “ Ehode Island.” 

1 Teumbtjll, S'iet. of Conn.^ I, 872 ; HoiiUISTEB, Hist, of 1, 317. 

2 Goodwin, Pilgrim 596 ; Dsaes, Hist, of Boston., 472; DoHiB, Eng. CoU 

onies^ in, 232. 

8 Note by Whitmoeb, Andros Tracts, II, 87. “ ‘Tis confessed,” says Increase 
Mather referring to this incident, “ that once or twice a Debauched Priest has ap- 
peared amongst them ; particularly one Vardenbosch, who, besides the good work of 
Baptizing a noted whore or two of his acquaintance, made private Marriages with- 
out any previous publication of Banes (which is a nusauce & Banc to all humane so- 
ciety) ; and yet so tender was the government as only to give them some Oral! 
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Grradually, however, the stem Puritanism of the colonists 
became softened; the prejudice against ecclesiastical rites 
rapidly subsided; marriages were solemnized even by the 
Congregational clergy;^ and soon after the stmggle for the 
charters, laws were enacted allowing the ministers of all 
denominations to perform the ceremony. Yet, in Rhode 
Island, it was not until 1733 that the ‘^settled and ordained 
ministers and elders of every society and denomination of 
Christians” were permitted to join persons in marriage, the 
legal fee therefor being fixed at three shillings.^ By an act 
of October, 1694, the same privilege was conferred upon 
the ‘^ordayned ministers of the severall plantations” of Con- 
necticut — in order, says the general court, to satisfy ‘‘such 
as are conscienciously desirous to be” so joined.® For Mas- 
sachusetts a similar statute was passed in 1692, authorizing 
all “settled ministers” to solemnize marriages, but only in 
their “respective towns;” while, on the other hand, the 
authority of the justice of the peace extended throughout 
the county.* The careful limitation of the respective dis- 

BebuTces, upon which the guilty Knaves have run away.”— SIathbe, “ A Vindication 
of New England,” Andros Tracts^ n, 86, 37. For the passage in Sbwall's JDiary re- 
ferred to, see 5 Mass, Hist, Coll., V, 98. There is a discussion of the first clerical mar- 
riage in New England, with reference to Vanderbosk, in Historical Magazine and 
Notes and Queries, VUC, 279, 348. 

1 During the Andros period Rev. Charles Morton— who was installed as pastor 
of the church in Charlestown, Nov. 5, 1686— began to solemnize marriages. He was 
probably the first Congregational minister in New England who did so. See Edbs, 
Mem, Hist, of Boston, II, 315, 

^Bhode Island CoU Bee*, IV, 490; Eideb, Supp.Bages to the Digest of 17 SO , 258, 
259; Acts and Laws (1745), 176. C^, Abnolp, Hist* of B, L, U, 113; Gbeek, Short Hist, 
of B, I,, m, 153. 

8 Conn* Col, Bee*, 186. As the law stood in 1769, marriages might be solemnized 
by magistrates and justices, each within his own county, and by any ordained minis- 
ter within his town or society during his continuance in the work of the ministry: 
Acts and Laws (New Haven, 1769), 144. 

^Acts and Besolves, 1, 61. On this act Judge Sewadd makes the following char- 
acteristic entry in his Diary : “ Nov. 4, 1692. Law passes for Justices and Ministers 
Marrying persons. By order of the Comittee, I had drawn up a Bill for Justices and 
such others as the Assembly should appoint to marry: but came new-drawn and 
thus altered from the Deputies. It seems they count the respect of it too much to 
be left any longer with the Magistrate. And salaries are not spoken of ; as if one 
sort of men might live on the Aer. They are treated like a kind of useless, worthless 
folk.”— 5 Mass. Hist. Coll., V, 368. The marriage fee was fixed by this act at three 
shillings. 
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tricts of tlie minister and magistrate was doubtless intended 
to act as a check upon clandestine unions, as by the more 
stringent act of 1696. By this statute none may join any 
persons in marriage who are not inhabitants or residents of 
the county or town; nor without a proper certificate of due 
publication and parental consent from the clerks of the 
towns where the parties respectively dwell. For celebrating 
a marriage contrary to the act the minister or justice suffers 
a penalty of fifty pounds and is forever disabled to join 
persons in marriage, with the added liability of prosecution 
from the parent or guardian.^ By several subsequent acts 
the powers of the clergy are still further enlarged. Thus in 
1763 they are empowered to solemnize marriages in “par- 
ishes” and “districts” composed of “parts of towns” in “as 
ample a manner” as in the several towns where they dwell.® 
In 1773 they are allowed to perform the ceremony, not 
merely within their official districts, but for any whose 
“ministerial taxes” they are entitled to receive; or if for 
any cause a parish is without a minister, or if the incumbent 
himself desires to get married, then the next minister of the 
same denomination in the town may lawfully act.® 

So it appears that the proclamation of President Dudley 
in 1686 marks an epoch of some importance in institutional 
history. For by it the principle of American law, generally 
recognized at present by the statutes of the various states, 
and imitated by English legislation, was first recognized. 
Almost everywhere in this country the lay and the religious 
celebrations are equally valid; and it is not without interest to 
note that long before the Kevolution the priest had once 

1 Charters andL General Laws (Boston, 1814), 285; Acts and Besolves, 1, 209, 210. 
In Nov., 1704, James Gardner, “preacher of the Gospel’* at Dartmouth, that town 
being destitute of an “ordained minister,” was allowed to solemnize marriages: 
ibid., Vm (Appendix, Vol. HI), 92. 

^Acts and Besolves, IV, 622 ; Charters and Laws, 655. Cf. the earlier act of 1716-17 : 
Acts and Besolves, U, 60. 

^Acts and Besolves, V, 231 ; Charters and Laws, 679. 
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more practically superseded tlie magistrate at the nuptials.^ 
It was already regarded as good social “form” to have the 
nuptials solemnized by religious rites. 

No prescribed marriage ritual existed. The intention of 
the persons entering into the covenant might be expressed 
in any fitting words.^ In the early period weddings were 
usually celebrated quietly in the home of the bride. But it 
must not be understood that all festivity was for long rigor- 
ously proscribed. Soon feasting was added to prayer and 
the singing of psalms.® A sumptuary law of 1637, forbidding 
the sale of buns and cakes in the markets, victualling 
houses, and elsewhere, carefully makes an exception of 
“such cakes as shalbee made for any buriall, or marriage, 
or such like speciall occation.”^ The ancient practice of our 
teutonic ancestors of “bedding” the newly married pair was 
maintained in some quarters. Judge Sewall had that expe- 
rience when he took his second wife.® “In Marblehead 
bridesmaids and groomsmen put the wedded couple to bed;” 
and we are told that “along the New Hampshire and upper 
Massachusetts coast, the groom was led to the bridal cham- 
ber clad in a brocaded night-gown. This may have occa- 
sionally taken place among the gentry,” comments Mrs. 
Earle, “ but I fancy brocaded night-gowns were not common 
wear among New England country folk.”® Another “sur- 
vival” was the sham “bride-stealing” which was long kept 

iln Hutchinson’s time marriages were usually performed by the clergy. “Al- 
though,” he says, “ the law admits of its being done by a justice of the peace, yet not 
one in many hundred is performed by them ; ” and he adds in a note : “ Perhaps, in 
a few years, the people of England will be equally well satisfied with the provision 
made by the late marriage act, and no body will be at the pains of a journey to 
Scotland to avoid conformity to it.”-~HtJTOHiNSON, Hist, 0 / Afoss,, I, 892, 393. 

2 See GrLMAN, The Story of Boston^ 177, 178, for an account of the marriage cere- 
mony in the time of the Mathers. 

8 Lodge, Short History, 462. 

^Mass. Col, Bee,, I. 214; cf, Atwatbe, Hist, of the Col, of Hew Haven, 363; 
Bailey, Hist, Sketches of Andover, 74, 75 ; Webden, Ecc, and Soc. Hist, of N, E., 1, 113. 

s Sewall, Diary, in 5 Mass, Hist, Coll,, VH, 283. 

8EAJSLE, Customs and Fashions, 73, 74 




Civil Marbiage in New England 


141 


up in the Connecticut valley. “The last bride stolen in 
Hadley was Mrs. Job Marsh, in the year 1783;” and to this 
day “in certain localities in Ehode Island, the young men 
of the neighborhood invade the bridal chamber and pull the 
bride downstairs, and even out-of-doors, thus forcing the 
husband to follow to her rescue. If the room or house-door 
be locked against this invasion, the rough visitors break the 
lock.”^ Furthermore, numerous instances of “smock mar- 
riages” in New England are recorded. Here the English 
superstition elsewhere mentioned^ took the special form that 
“if the bride were married ‘in her shift on the king’s high- 
way,’ a creditor could follow her person no farther in pursuit 
of his debt.”® 

In the eighteenth century weddings were accompanied 
by much revelry and extravagance. Grloves, rings, and 
scarves, as at funerals, were given away in such profusion as 
to call for legislation to check the abuse.* Unstinted feast- 
ing and drinking were the order of the day. “Sack-posset” 
appears to have been the favorite wedding beverage.® “All 

iEable, Oustcms cmd Fashionsy 77. “A poem, by Mrs. Emma Willard, entitled 
‘Bride-Stealing, a Tale of New England's Middle Ages,’ is preserved in Everest’s 
Foets of Connecticut. It gives a poetical account of one among many instances of 
‘stealing the bride’ that occurred in the early days of the colony.”— Hollistbb, 
Hist, of Conn.y I, 438, note. See also Sttlbs, Windsor^ 475 ; WEEPiasr, Fee, and 8oc. 
Hist, of F.y I, 295; and Huntington, Celebratum of the 200th Anniversary of 
Hadley (Northampton, 1859), 43. 

2 See above, chap, x, sec. ii, p. 441, note 3. 

sEAeubj, Customs and Fashions^ 77-79, where several instances are discussed. 
See also Peimb, Along New England Foods; Wbbdbn, Fee. and Soc. Hist, of N. E., 
n,538. 

^NotmSB, Hist, of the Town of Harvard, Mass., 1782-1898 (Harvard, 1894), 498, 
gives details as to marriage fees received and entered in his record by the local 
clergyman. At flbrst John Seccomb usually had 6 shillings ; later, about 1750, his fee 
became “ one pound old tenor; ” still later generally “ a dollar,” or “ half a dollar,” 
and once a “pistareen.” From 1760 Rev. Joseph Wheely usually records “2£ 5s.” 
During the Revolution the ordinary charge was six shillings legal money. 

t Sack-posset was compounded of milk, spirits, and other ingredients ; and it 
was eaten with a spoon : Sbwall’s Diary, in 5 Moss. Hist. Coll., VI, 403, note. On 
the wonderful mixed drinks of the New England Puritans see Mbs. Eabi jE’s delight- 
ful chapter on “ Old Colonial Drinks and Drinkers,” Customs and Fashions, 168-88; 
and also Bliss, Side Glimpses from the Colonial Meeting-House, 12-28. 
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the friends were entertained at the bride’s home with a col- 
lation or snpper, and afterward a dance; while in the coun- 
try they were the most important social events. The banns 
were proclaimed in church, and all the neighbors were 
invited from the pulpit to attend the ceremony. On the day 
of the wedding muskets were fired, a procession was formed, 
and marched to the bride’s house, where the marriage took 
place; and then came a dinner, a dance, and great merry- 
making. Usually these wedding feasts lasted through the 
day and evening, but they were sometimes kept up for two 
or three days. On one occasion at New London there was 
a great wedding dance on the day after the marriage, when 
ninety-two ladies and gentlemen assembled and proceeded 
to dance ninety-two jigs, fifty-two contra-dances, forty-five 
minuets, and seventeen hornpipes. This was probably an 
extreme case; but all over New England weddings were 
great occasions, and were celebrated with much pomp and 
rejoicing.” ' 

Of the New England marriage celebration at the begin- 
ning of the eighteenth century we have some vivid, though 
imperfect, sketches from the inimitable pen of Judge SewaU. 
Next to funerals, weddings seem to have been his chief 
recreation. The brief and naive entries in his Diary reveal 
to us the mingled praying, psalm-singing, and posset which 
enlivened those festive occasions. Thus on October 22, 1713, 
he writes: “I go to Salem .... See Mr. Noyes marry Mr. 
Aaron Porter and Mrs. Susan SewaU, at my Brother’s. Was 
a pretty deal of Company present .... Mr. Noyes made a 
Speech, said Love was the Sugar to sweeten every condition 
in the married Belation. Pray’d once. Did aU very well. 

iLobsb, Short History, «2i 46Si Sanpobb, Hist, o/ Ckmn., 125. Baums, Hist. 
Sketches of Andooevy 74-78, gives interesting details as to weddings and marriage 
settlements; and Beooks, Olden Time Series: Days of the Spinmng^Wheel^ 32, 33, 
reprints specimens of marriage notices taken from newspapers of the eighteenth 
century. On these festivities, advertisements, and settlements see also Sable, Ous- 
toms and Fashions^ 60-77. 
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After the Sack-Posset, etc,, Sung the 46th Psalm from the 
8th verse to the end, five staves. I set it to Windsor Tune. 
I had a very good Turkey-Leather Psalm-Book which I 
look’d in while Mr. Noyes Bead: and then I gave it to the 
Bridegroom saying, ‘I give you this Psalm-Book in order to 
your perpetuating this song: and I would have you pray that 
it may be an Introduction to our Singing with the Choir 
above.’ 

Again in 1720 we find him solemnizing the marriage of 
his daughter, Mrs. Judith Sewall, with Mr. William Cooper. 
“I said to Mr, Simeon Stoddard and his wife. Sir, Madam, 
The Great Honor you have conferr’d on the Bridegroom and 
the Bride, by being present at this Solemnity does very con- 
veniently supercede any further enquiry after your Consent. 
And the part I am desired to take in this Wedding, renders 
the way of my giving my Consent very Compendious: 
There’s no maner of room left for that previous Question, 
Who giveth this Woman to be married to this Man? Dear 
child, you give me your Hand for one moment, and the 
Bridegroom forever. Spouse, You Accept and receive this 
Woman now given you, etc. Mr. Sewall pray’d before the 
Wedding, and Mr. Coleman after. Sung the 115. Psalm 
from the 9. verse to the end, in the New Hall, St. David’s 
which I set. Then we had our Cake and Sack-posset.”^ 

II. BANNS, CONSENT, AND BEGISTEATION 

It is a fact of great historical interest that in the New 
England colonies the administration of matrimonial law was 
relegated to the sphere of local self-government. The 
requirement of previous publication, parental consent, and 
registration was everywhere carried into effect by the officers 
of the town as a part of their regular functions; and by-laws 
for their guidance were enacted in town-meeting. 

1 SewaIiL^S Diary, in. 5 Mass, Hist, Coll., VI, 403. 2 Ibid,, Vlt, 253. 
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The first extant statute for the regulation of marriage is 
contained in the revision of the Plymouth laws made in 
1636, and repeated under a slightly altered form in the revi- 
sion of 1658. It is a model of brevity and precision; and it 
marks an epoch in the history of English jurisprudence, 
attempting, as it does in few words, a remedy for many of 
the evils which continued for two centuries to vex the mother- 
country. No one “under the covert of parents” is allowed 
to marry without their approbation. But in case such 
approval “cannot be had then it shall be with the consent of 
the Govef or some assistant to whom the persons are knowne 
whose care it shall be to see the marriage be fitt before it be 
allowed by him.” After the consent of parent or magistrate 
has thus been obtained, the marriage is to be published in 
“meeting” three several times before it is solemnized. Or, 
if there is no meeting, then fifteen days’ notice by posting 
in the usual public place shall be sufficient; provided the 
“writing be vnder some magistrate hand or by his order.” ^ 

The Old Colony, likewise, mad© careful provision for 
registration. By an act of 1646 it is declared the duty of 
the town clerk to keep a register of the “day and year© of th© 
marriage, birth, andburiallof euery man, woman, and child” 
within his township. He is to have “ thripence apece for each 
particular person soe registered.” The persons marrying are 
themselves required, within one month, to report their mar- 
riage to him under penalty of three shillings for neglect — 
one-half to th© Colony and th© other haK to th© register 
“upon his complaint.” Th© clerk must also submit annually 
to th© general court at its March meeting a written report of 
all registrations mad© by him during th© year. By this act, 
moreover, th© publication of banns was devolved upon him.^ 

iJPlym, Col. Bee., XI, 13, 190; cf, Palfebx, Hist, of New England, H, 20; and 
Bbkiham, Plym. Col. Laws, 44, 272. 

2 Plym. Col. Rec., XI, 189, 190; c/ . ibid., 52, 53. Becords of births, deaths, and 
marriages are printed ibid., VrU. The record of marriages was sometimes 
included in the proceedings of the general court : ibid., I. 
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The laws of the other colonies differed only in details 
from those of Plymouth. In Massachusetts the first order 
of the general court on the subject was passed in 1639. The 
intention is to be thrice published, not at divine service on 
the sabbath, it may be noted, but in town-meeting or at 
“publike lecture” in “both the townes where the parties, or 
either of them, do ordinarily reside.” If no public lecture 
is held in the town, then fourteen days’ notice may be given 
in writing on “some poast standing in publike viewe” and 
used solely for this purpose.^ The “poast” is to be provided 
by the town under penalty of ten shillings for default.^ 
Later it became customary for the town clerk or his deputy 
to publish the banns on Sunday, “after the blessing to the 
evening exercise was pronounced;” and so in 1696-97 we 
find the town-meeting of Charlestown ordering that “pub- 
lishments should be made ‘on Lecture days or any other 
public times, and not restrained to Sabbath Days only.’ ” ® 
Sometimes on petition the legislature granted to individuals 
special permission to marry.* Originally the registration of 
births, deaths, and marriages devolved upon the town clerk; 
but it seems to have been neglected by him. For in 1642 

1 In the edition of the laws, 1660, notice is to be placed “upon some post of their 
Meetingr-honse door”: Whitmobe, Col, Laws of Mass, (1660-72), 51, 52; cf. ibid, 
(1672-86), 101. 

^Mass, Col, Bee., I, 275; Wbithobe, Col, Laws of Mass, (1660-72), 51, 52; ibid, 
(1672-86), KHL. 

The meeting-honse on Snnday or lectnre-day was a general clearing-house for 
news and gossip; and not the least inviting topics were supplied by the marriage 
notices. There they read, as from an old newspaper, of an intention of marriage 
between persons known to everybody; and although the town clerk had stood up in 
the congregation and screamed it at the top of his voice, it was an endless subiect of 
comment, especially if the woman had as publicly renounced the intention— as 
women sometimes did.”— Buss, Colonial Times on Buzzard's Bay^ 77, 78, 

83Sdes, in Mem, Hist, Bost,^ n, 315, and n. 2. 

*ror instance, on May 22, 16514 such a petition from Mary Longe was allowed, 
provided “she be published according to law”; Mass, Coh Bee., Ill, 232. Sept. 
7, 1643, “Jacob Sheath & Margaret Webbe are permitted to joyne in marriage, though 
but tvdee published”: ibid., H, 46. May 30,1644, “without further publishment,'* 
Bobert Parke “hath libertye to proceed in marriage with Alice Tompson ” : ibid., 
in,3. 
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the general court laid this duty upon the clerk of the writs 
in each town, under penalty for default, requiring him to 
make annual return of all names registered to the recorder 
of the county court/ A similar report to the same officer is 
to be submitted each year by all magistrates or persons 
appointed to solemnize marriages; and the “new married 
man” shall likewise, within one month, bring in to the clerk 
of the writs a certificate of his marriage/ Under the 
Province laws the duties of recorder were again performed 
by the clerk of the township; and imder severe penalty 
persons might not be joined in marriage without presenting 
a proper certificate of publication and satisfactory evidence 
of parental consent.® 

Previous to 1692, of couree, the legal history of New 
Hampshire is in the main identical with that of Massachu- 
setts/ But in the pioneer stage the township was suiSficient 
unto itself. “Dover and Portsmouth, for nearly twenty 
years, had no central authority.® They had no ministry in 

1 Afass. Col. jBec., II, 15; IV, Part 1,290; cf. ibid.^ 1, 275, 276; and Whitmoee, Col. 
Laws of Mass. (1660-72) , 188 ; ibid. (1672-86), 130. But town clerks continned to act: 
Salem Town Eec., 148. The office of “ Clark of the writts ” seems to have been created 
in 1641, primarily to issue summons and attachments : Mass. Col. Bee., 1, 344, 345. See 
also “ Province Laws of New Hampshire,” in Coll, of New Hamp. Mist. 8oc., Vin, 
31. Originally clerks of the writs were appointed by the general court; but later it 
was ordered that they should be licensed by the shire court or court of assistants. 
Those presented for license were first nominated in town-meeting: Mass. Col, Bee., 
H, 188; Dorchester Town Bee., 116; Salem Town Bee., 148, 195; Boston Town Bee. 
(1660-1701), 100, 103, 180, 197. Cf. Howaeb, Local Const. Mist., 1, 90, 91, 331. 

2 Whitmoee, Col. Laws of Mass, (1680-72), 188; ibid. (1672-86), ISO; Mass. Col. 
Bee., U, 59. 

8 See the acts of 1692 and 1696: Acts and Besohjes, 1, 61, 209, 210, By the former 
statute ministers and justices are required to make a quarterly report of marriages 
solemnized by them to the clerk of the sessions of the peace. The act of 1716, re- 
ferred to in SEWAiiii^s Diary, provides that the town clerk shall send in to the same 
officer an annual transcript of marriages recorded by him. “ The volume of such 
returns for Suffolk County has very recently (written 1882) been transferred to the 
custody of the city registrar of Boston.”— SewalIi’s Diary, in 6 Mass, Mist. Coll., 
VII, 112, and the note by the editors. 

4 Intentions of marriage were to be published three times, or else on fourteen 
days’ written notice : “General Lawes and Liberties of New Hamp.,” CoW. NewMamp. 
Mist. Soc., VIII, 23. See also the Cutt Code, Provincial Papers, 1, 396, SOT. 

6 DoUtS, Bnglish Colonies, H, 201 ff . ; LonoE, Short Mist., 397 ff. ; Hiupbeth, 
Mist, of U. S., 1, 200; Banoeoft, Mist, of XX. 8., 1, 217, 218, 262. 
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any form, nor any magistrates, except such, as might be 
created by any mining hamlet in an unorganized territory, 
or afterward as the result of forming themselves into 
societies. This, however, did not prevent people either 
from marrying or dying. The result was that marriage in 
New Hampshire has borne from the outset not only the 
character of a civil contract, but the impress of our township 
system.”^ After the establishment of the royal province 
the contract might be solemnized by ‘^virtue either of pub- 
lishment, or of a licence from the Governor. The granting 
of these licences was accounted a part of the royal preroga- 
tive;”^ and it was complained of as leading to abuse.* 

The statutes of Connecticut contain a curious provision, 
which will receive further notice hereafter. Distinction is 
made between the ‘‘contract” and the “covenant.” Eight 
days’ public notice of the proposed engagement must be 
given; and after the contract the betrothed pair must “for- 
beare” for a second period of eight days before joining in 
the covenant.* By the code of 1673 persons are not to be 
joined in wedlock “before the intention .... hath been 
sufficiently published at some publick Lecture or Town meet- 
ing in the Towns where the parties or either of them do 
ordinarily reside, or be set up in Writing .... upon some 
post of their Meeting House Door in publick view, there to 
stand so as it may be read eight days before such marriage.”® 

1 Shielbt, “ Early Jurisprudence of New Hampshire,” Procds. New Hamp» Hist, 
Soc, (1876-84), 309. 

2 Belknap, Hist, of New Hampshire^ m, 211. 

^Provincial Papers^ IV, 832 (1737). 

A Conn, Col, Rec,^ 1, 47, 48 (1640), 540; Textmbull, True Blue Laws, 106. Compare 
The Code of 1650 (Hartford, 1836), 67, 68. 

6 The Booh of General Laws of ISIS (Hartford, 1865), 46. The Acts and Laws (New 
London, 1715), 75, require three publications or eight days’ posting; while by the 
Acts and Laws (New Haven, 1769), 144-47, intentions are to be announced only eight 
days before the celebration “ in some public Meeting or Congregation on the Lord’s 
Day, or on some public Fast, Thanksgiving, or Lecture Day, in the Town, Parish, or 
Society where the Parties or either of them do ordinarily reside,” or else posted 
eight days, as before. 
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In general, the marriage laws of both Connecticut^ and New 
Haven^ on the topic considered are plainly modeled upon 
those of Massachusetts, and so need not here receive further 
analysis. 

Some interesting details may be gleaned from the matri- 
monial legislation of Ehode Island. The code of 1647 
requires the publication of banns at two town-meetings, con- 
firmation before the head officer, and registration in the town 
clerk’s book ; otherwise the marriage is void. It is further 
enacted that the man that goes contrarie to this present 
Ordinance .... shall forfeit five pounds to the parents of 
the Maid, and be bound to his good behaviour; and all the 
accessories shall forfeit five potmds a man, halfe .... to 
the grieved parents and the other halfe to the Town.”® 
Thus was established at an early day, says Arnold, a system 
of registration “ such as recent legislation has attempted to 
revive.”^ In 1666 it was permitted either to publish mar- 
riages at town-meeting, or on a trainings day at y® head 
of y® Oompanie,”® or by a “Writinge under y® Magistrates 
hands fixed upon some noted place in y® Towne.”® If ‘‘the 

iFor the law of registration see Conn, Col. Eec.j I, 48, 105, 106, 551; TEUiouiiL, 
op. dt., 123. 

^New Saven Col. Bec.^ 11, 599, 600, 607; Teumbull, op. city 241, 242, 255; At- 
WATKE, Hist of New Haven Colony y 363. 

3 JS. I. Col. Bec.y 1, 187 ; Staples, Nirst Froceedingsy 47, 48. 

4 Aenold, Hist of Bhode Island, 1, 208. 

5 Publication on training day seems to have been customary elsewhere in New 
England, doubtless that day being one of the “ public times ” referred to in the 
Massachusetts laws. 

6 This practice may be illustrated by the following anecdote concerning the mar- 
riage of Buth Wilkinson and William Hopkins at Providence, related by Me. C. C.- 
Beaman in Hist Coll. Essex Inst, 11, 116: “The lovers could not muster courage 
enough to speak to the * awful Justice,’ for Mr. Wilkinson (Euth’s father) held that 
office so dignified in former days. In the house or office it was the custom to post up 
‘ Intentions of Marriage.’ The timid lovers, who had often looked with an envious 
or emulous eye upon such important steps preliminary to a ‘ consumation devoutly 
to be wished,’ wrote a notice of their ‘ intentions,’ 6md placing it unobserved upon 
the table of the ‘ Justice,’ watched to see how it woxQd be regarded. ’Squire Wil- 
kinson, as they saw by a peep through the door, took up the paper, read it, and de- 
liberately posted it up in the proper location. There were some blushes on the cheeks 
of Buth that day, probably, but the desired approbation thus ingeniously obtained 
soon led on to marriage.” 
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banns were forbidden, tbe case was to be beard by two 
magistrates; should they allow it, the parties might marry; 
but if not, the general Court of trials were to decide,”^ A 
later version of the law of 1647, of uncertain date, is some- 
what more detailed. The “man y* hath A respect to a maid 
& doth desi[re] to Obtaine her in Marriage .... shall 
first acquaint her Parents thereof & upon their consenting 
thereto he shall have Baines of matrimony set up in a Pub- 
lick Place in y® Town or be Published two sever^ times 
In A Public Assembly In the Town & then remaine from 
After y® first Publication Tenn Days.” Afterward, “before 
one of the Grener^ officers” the celebration may take place 
according to “ y® usuwal Custome of this place & then a Cer- 
tificate Shall be given by y® Officer y* loynes them togeather 
in Marriage to y® party So married who shall Carry it to the 
Clarke of y® Town where y® Marriage was Solemnized & 
have it Placed upon Kecord.” For violation of the act the 
same penalties are imposed on the principals and accessories 
as in 1647 ; and the children “y* any shall have w*^out this 
due & orderly Course of Law .... shall be looked at not 
to be Legitimate.”^ It appears that the execution of the 
laws was sadly neglected, and so by an act of 1698 all mar- 
riages thus far solemnized, but not duly registered, are de- 
clared valid. Persons married in future are ordered within 
ten days to make return to the town clerk; while the latter 
is required to submit annually to the head officer of the town 
or to the chief justice of the peace a report of all births, 
marriages, and deaths by him recorded.® Three years later 
a more stringent statute appears. Persons from another 
colony or township must present to the officer performing the 
ceremony a magistrate’s certificate of proper publication and 


iAbnold, Bist, of B, I., 1, 260; B. I. Col, Bee,, 1, 330, 

3 Rideb^S Laws a/nd Acts (1705), 12. 

8R. I, Coh Bee,, m, 362; also in Btdesb’s Laws and Acts (1705), 4L 
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qualification.^ ‘‘Fine and suspension from office were the 
penalties for any violation of this act by a magistrate, and 
fine, imprisonment, or whipping, is the punishments for the 
principals who disregard it.”^ After various changes® the 
law of the provincial era reached its full development in the 
code of 1767. A dual system of banns and lay publication 
is provided. If application be made to a “settled and or- 
dained” minister of any denomination, he shall “openly 
and by public speaking ” proclaim the banns on three several 
Sundays, holidays, or days of public worship “in the Meet- 
ing in the Town, where the Parties respectively belong.” If 
lay publication be preferred, the assistant, warden, or justice, 
under his hand and seal, is required to post a notice in some 
public place in each of the towns where the parties dwell fif- 
teen days before the wedding.* A method of “under- writing” 
in case of objection is prescribed. With leave of any assist- 
ant, justice, or warden, the person opposing the marriage is 
to make the objection “in writing under his or her Hand, 
therein assigning the Impediment, and affix the same under 
the Publication;” but in case of oral banns the written ob- 
jection, in the presence of two witnesses, is to be delivered 
to the minister or elder who proclaimed the banns. The 
person forbidding the marriage must enter into recognizance 
with two good sureties to appear at the next court of general 

IJ?. I. Col, Bee., m, 436; cf, ibid,, IV, 395, 396 ; Eedbe, op, dt,, 50. 

2 Aenold, Hist, of B. I,, II, 3 ; E. I, Col, Bee,, m, 436, 437. By this act foxirteen 
days’ notice is required of those living- in the jurisdiction. 

3 Compare Bxdee’s Charter and Laws (1719), 12, 13, 47, 48; Acts and Laws (1745), 
30, 31, 176, 177 (1733), 100 (registration act of 1727) ; and Rcdbe’s 8npp, Fa^es to the 
Digest of 1780, 258, 259 (act of 1733). 

^The prescribed notice is in the foUowing form: 

“ Know aU Men by these Presents, that A. B. of and 0. B. of have de- 
clared unto me their Intention of Marriage : I do therefore hereby make public the 
said Intention. If any Person knows any just Cause or Impediment why these Two 
Persons shall not be joined together in Marriage, they may declare the same as the 

Law directs. Q-iven under my £to.nd and Seal at this Day of Anno 

Domini .’’—Acts and Laws (Newport 1767,), 172, 173. 
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sessions of the peace and there “make good and prove” his 
allegations, or, in default, pay to the persons to be wedded 
“all such Damages as they shall sustain by Means of stay- 
ing their Marriage.” A certificate of publication must be 
produced; two credible witnesses to the ceremony are re- 
quired; the person conducting the celebration must give 
a certificate^ thereof to the newly wedded pair; and he 
is entitled to a fee of three shillings. Only fines are im- 
posed for violation of the act by the solenmizer or by the 
parties. Neither by this law nor apparently by any statute 
subsequent to the act of 1663 is a contract declared void for 
non-observance of legal f orms.^ 

In conclusion it may be noted that generally throughout 
New England neglect of the prescribed forms did not in- 
validate marriage, though the offender against the law 
might be punished.® It is historically probable, where 
words of nullity were not contained in the statute, that the 
irregular contract by simple present agreement, without 
intervention of a minister or magistrate, was valid. But 
this is a disputed point which will hereafter be considered 
in connection with the history of common-law marriage in 
the United States.* 


1 The marriage certificate is in the following form: 

“ I Hereby certify, That A. B. of Son of and C, D, of Daughter of 

were lawfully joined together in Marriage on the Day of Anno Domini 

by me the Subscriber.” 

^Acts and Laws (Newport, 1767), 172-75. 

8 See the case of Usher v. Troop (Throop), 1724r-29, in MSS, Records of the Superior 
Court of Judicature (Mass.), 1725-80, folio 236. In 1724 John Usher, of Bristol, a min- 
ister of the Church of England, convicted in the inferior court of common pleas of 
marrying a couple withont certificate of the town clerk, was fined 50 pounds and 
“ forever thereafter disabled to Joyn Persons in Marriage.” On appeal it was found ; 

If the Constitutions and Canons Ecclesiastical of the Church of England are sufit- 
cient to support the Appellant here, in Joyning Persons together in Marriage with- 
out such certificate .... Then the Jury say the Applt is not Guilty; otherwise they 
say he is Guilty.” The appeal was finally dismissed (1729) on default of the 
“ appellee.” 

4 See chap, zviii, i. 
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III. OOUETSHIP, PBOPOSALS, AND GOVEKNMENT OP SINGLE 

PBESONS 

It may be an exaggeration to say that the Mosaic code 
was tbe corpus juris of the Puritan.^ But it is certain that 
the early private law of New England was profoundly 
influenced by it. The family in many respects took on 
a patriarchal character. The sway of the house-father, 
though in the main just, became in theory despotic. Even 
the conception of marriage as a civil contract gained sup- 
port from the Jewish law.® Our ancestors loved to cite the 
book of Euth and other scriptural texts in its favor; and 
their view of the proper relations of husband and wife, those 
of parent and child, or those of man and woman before 
marriage, was derived directly from the biblical ordinances.® 

Thus “old bachelors,” though rare in early New Eng- 
land, were looked upon with disfavor. They were regarded 
almost as “suspected criminals.”* Connecticut “in 1636 
would not allow any young unmarried man to keep house.”® 
A special order of the town of Windsor was necessary, in 

1 “ n y avait mdme tm tel melange de la religion & toutes les circonstances de la 
vie civile, qne la legislation, en certaines matieres, en rSferait h la Bible qni 6tait, 
poor ainsi dire, le corpus juris des emigrants dans la Nonvelle-Angleterre. La 
famille, oti ils avaient pnise le sentiment religienx, etait forte parce qn’elle etait 
nnie; et le pfere, qniressemblaitenqnelqne sorte an patriarche d’antrefois, avait nne 
antorite incontestee qn'on aimait, car elle etait composee de bienveillance et de 
jnstice.”— Cablibb, Le mariage auoe ^tats-Unis^ 7, 8. 

2 “Between these two extreme views — that of marriage as merely a civil con- 
tract and marriage as a sacrament— stands that of the Jewish law. The act of con- 
clndingr marriage is there certainly also considered as a contract, which requires the 
consent of both parties and the performance of certain formalities, similar to other 
contracts, and which, under certain circumstances, can be dissolved. But, inasmuch 
as marriage concerns a relation which is based on morality and implies the most 
sacred duties, it is more than a mere civil contract.^*— HieIiZXKBB, The Jewish Law 
of Marriage arid Divorce^ 25, 26. But “ the presence of a rabbi or minister is, accord- 
ing to the Talmudic Law, not required at the betrothal or the nuptials. The pre- 
scribed benedictions were pronounced either by the bridegroom or by any of the 
friends present. Such was also the Jewish custom during the Middle Ages.’* — Ibid.y 
84. Of, Akbam, The Jewish Law of Divorce, 39. 

8 See Shiblby’s comments on the Cutt Code, “Early Jurisprudence of New 
Hampshire,” Procds, New Hamp. Hist. 8oc. (1876-84), 273 ff. 

^EabiiB, Customs cmd Fashions, 36. 

6Wbm)BN, Fee, cmd Soc. Hist, of N. F., 1, 280; Conn. Col. Fee., 1, 8. 
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1682, to permit “Isaac Sheldon and Samuel Eockwell to 
keep house together, ‘so they carry themselves soberly and 
do not entertain idle persons to the evil expense of time by 
day or night.’ ” ^ Hartford taxed “lone-men” twenty shil- 
lings a week “for the selfish luxury of solitary living.”^ 
Even in the eighteenth century a general statute of Con- 
necticut, under the same penalty of twenty shillings a week, 
forbade any “house-keeper” or “master of a family,” with- 
out “allowance of the selectmen,” to give “entertainment 
or habitation” to a single person; and “such Bourders, 
Sojourners, and Young persons” are required to “attend to 
the Worship of Q-od” in the families where they live and 
“to be subject to the domestick Government of the same,” or 
else forfeit five shillings for every breach of the law.® In 
Ehode Island in one instance “single persons of three 
months’ residence paid five shillings, while the ‘rate of 
faculties and personal abilities’ was left at the discretion of 
the assessors.”* According to a New Haven law, in order 
to “suppress inconvenience” and disorders inconsistent with 
the “mind of God in the fifth commandment,” single 
persons, not in service or dwelling with their relatives, are 
forbidden to diet or lodge alone; but they are required to 
live in “licensed” families; and the “governors” of such 
families are ordered to “observe the course, carriage, and 
behaviour, of every such single person, whether he or she 
walk diligently in a constant lawful imployment, attending 
both family duties and the publick worship of God, and 
keeping good order day and night or otherwise.”® 

Similar measures were adopted by the other colonies. 
The law of Plymouth provides that “wheras great Incon- 

1 Wbsbdbn, loc. cii.; Stilbs, Windsor^ 54. zbaeIiB, Customs <md FashionSf 87, 

8 Acte arid Laws (1715), 60; see also Conn* Col, Bec,^ I, 538; TbumbitIiL, Blue 
LawSi 104. 

i Tn 1682: Wbbdex, op. cii,, 1, 272; Muneo, Bristol^ B, 115. 

^Neuj Haven Col, Bee,, It, 608; Tbumbtol, op. cit„ 258. 
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venience hath arisen by single persons in this Oollonie being 
for themselues and not betakeing themselues to live in well 
Gon^ned famillies. It is enacted by the Court that hence- 
forth noe single person be suffered to liue by himselfe or in 
any family but such as the Celectmen of the Towne shall 
approue of; and if any person or persons shall refuse or 
neglect to attend such order as shalbe giuen them by the 
Celectmen; that such person or persons shalbe sumoned to 
the Court to be proceeded with as the matter shall require.”^ 
‘‘Whereas,” runs a statute of Massachusetts, “there is a 
loose and sinful custom of going or riding from town to 
town, .... oftimes men and women together, upon pre- 
tence of going to lectures, but it appears .... merely to 
drink and revel in ordinaries and taverns, which is in itseK 
scandalous, and it is to be feared a notable means to debauch 
our youth and hazard the chastity of those that are drawn 
fourth thereunto: for prevention whereof,” it is ordered 
“that all single persons who merely for their pleasure take 
such journeys .... shall be reputed and accounted riotous 
and unsober persons, and of ill behavior .... and shall be 
committed to prison for ten days, or pay a fine of forty shil- 
lings for each offence,” unless they can “give bonds and suflSl- 
cient sureties for good behavior in twenty pounds.” ^ Earlier 
it was decreed that the “Select men of every Town, in the 
several precincts, and quarters where they dwel, shal have a 
vigilant eye over their brethren and neighbours, to see, 
first that none of them shall suffer so much barbarism in any 
of their families, as not to endeavour to teach, by themselves 
or others, their children & apprentices, so much learning, as 
may enable them perfectly to read the english tongue & 
knowledg of the Capital laws.” Once a week children and 
apprentices are to be catechised “ in the grounds and prin- 

iPZym. Coh JBec., XI, 228. 

2 Whitmokb, Colonial Lam of Mass, (1872-86), 286, 237. 
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ciples of Keligion,” or at least taught ‘‘some short orthodox 
catachism without book;” and they are to be bred and 
brought up “in some honest Lawful! calling .... profitable 
for themselves and the Common-wealth,” if their parents or 
masters “will not, or cannot train them up in learning to fitt 
them for higher imployments.” If parents and masters 
neglect their duty, “whereby children & servants become 
rude, stubborn & unruly, the sayd Select men with the help 
of two Magistrates or the next County Court for that Shire, 
shall take such children or apprentices from them,” and 
until they come of age place them with persons who will 
more strictly look after their government as the law directs.^ 
It was further enacted that every town shall order and dis- 
pose to service or otherwise aU “single persons and inmates” 
within its borders, anyone feeHng aggrieved thereby “to 
have Liberty to appeale to the next County Court.” ^ 

These laws were not wholly a dead letter, as shown by the 
judicial records. Thus on April 2, 1672, “Thomas Hen- 
shaw and Thomas Hall, singlemen, being convicted of living 
from under family government . . . . , are ordered forth- 
with to submit themselves” to such government “and to 
appear at the next court and bring with them certificate 
thereof.”® Nevertheless complaint is made that the town 
officers are negligent. In 1668 the legislature directs the 
clerk of each shire court to send “to the Constables of the 
Towns” within the shire an order which they are “enjoyned 
faithfully to execute.” In the preamble it is recited that 
the neglect of the laws, “as by sad experience from Court to 
Court abundantly appears, doth occasion much sin and pro- 
phaness to increase among us, to the dishonour of Grod, and 
the ensnaring of many Children and Servants, by the disso- 
lute lives and practices of such as do live from under Family 

I Ibid. (1660-72), 136. 3 196; ibid. (1672-86), 148; M<m, Col, Bee,, 1, 186. 

^ MSB, Bec<yrd8 of the County Court for Middlesex, m, 21. 
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G-overnment, and is a great discouragement to those Family 
Govemours, who conscientiously endeavour to bring up their 
Youth in all Christian nurture, as the Laws of God and this 
Common wealth doth require: These are therefore , to 
require you to acquaint the Select men of your Town, that 
the Court doth expect and will require, that the said Laws 
be accordingly attended . . . . : and you are also required 
to take a list of the names of those young persons .... who 
do live from under Family Government, viz.^ do not serve 
"their Parents or Masters, as Children, Apprentices, hired 
Servants, or Journey men ought to do, and usually did in 
our Native Country, being subject to their commands and 
discipline.” ^ 

The manuscript files of Middlesex show that lists ^ of 
delinquent single persons were taken by the constables as 
required ; and that some of them were summoned to appear 
before the court. Following is the ‘‘answer” of Robert 
Williams, whose name is in the list given in the margin : 

“I do desire to line under family gouemment and haue 
so desired euer sine my time was out with my master that I 
liued with and all the time sine commited myself into mens 
housis of good report as neer as I could and do desir to walk 
inofenciue to all men and furder I do hop that the men 
which I do work with will say as I do if the honored court 
will desir it indeed I am not a saruant yet do submit myself 
to family ordor I [will] do as a saruant what els the honored 

1 Whxtmoeb, op. cit, (1660-72), 260; also iUd, (1672-86), 149. There is a copy of 
one of the orders sent to the constables, differing slightly in capitalization and 
pnnetnation from the above, in the MSS, Files of the County Court for Middlesex^ 
Dec., 1668. 

2 Here is the list from Marlboro : 

^'Samnell Ooodeuow, from under family Gtouemment, Lining upon his onne 
gronnd. 

“Isains Tailer and Will Tayler, Eenters .... 

“ John Howard .... out of his time .... and Entending as fast as he can to 
setteU himselfe : so to line under family gonemment. 

Bober Williams . . . MSS, Files of the Comfy Court for JfiddZesea;, Dec. 

1668. 
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court would haue me do mor I hope I shall be willing to obay 
the finil power. 

In a society where marriages were formed very early, 
girls often wedding at sixteen or less, and where widows were 
wooed almost at the bier of the dear departed,^ it is perhaps 
not surprising if “old maids” were ridiculed and sometimes 
despised. A woman became an “antient maid” at twenty- 
five.® In an often quoted passage of his Life and Errors^ 
John Dunton thus praises a woman who remained single, not 
from “necessity,” but from “choice,” and who knew that 
time is a “dressing-room for Eternity, and therefore reserves 
most of her hours for better uses than those of the Comb, the 
Toilet, and the Class” : 

“It is true an oZd (or super-annuated) maid in Boston is 
thought such a curse as nothing can exceed it (and look’d 

1 The selectmen of “BiUerica ” thus “ strove to free themselves of all blame ” : 

“ To the Hon^d Court .... 

** Whereas Aaron Jaqnese, a single prson lining in onr towne, who hath for 
sometime lined from vnder family gonemment contrary to Court Order, being sum- 
uned by ye Constable to appear before this Honored Court : These are to enforme 
.... that .... Aaron Jaquese hath bin much complained of by seueraU of our 
inhabitants, for negligence in his calling, hauing obsemed him much giuen to idle- 
ness ; also shifting from house to house, & vnfaithfull to his Conenants & promises 
with such prsons, with whom he has engaged service, vpon which Complaints the 
selectmen haue endeauered acording to law, to place Mm foorth in service, but 
canot effect it. Our Humble request to tMs Hon'd Court is, that they would please 
to despose of ... . Aaron to service, or otherwise to order something concering the 
same as may be effectuall to render him to a more regular Course of life, as ye wis- 
dome of this Court shaU judg best. So shaU we pray «&c. 

Your humble seruants.” 

The M88. Files of the County Court for Middlesex^ April, 1669, also contain a 
certificate of the selectmen of Charlestown to the effect that John Swain had given 
satisfaction for orderly behavior. 

2 Thus Judge SewaU went home with Widow Denison from her husband’s funeral 
and “prayed God to keep house” with her: Diary, in 5 Mass, Hist. Coll,, VII, 179 
(March 26, 1718). Cf, also EabIjB, Customs and Fashions, 45, 46. 

“ The colonists married early and they married often. Widowers and widows 
hastened to join their fortunes and sorrows. The father and mother of Governor 
Winslow had been widow and widower seven and twelve weeks respectively, when 
they joined their families and themselves in mutual benefit, if not in mutual love. 
At a later day the impatient governor of New Hampshire married a lady but ten days 
widowed.”— E able, op. cif., 86. On early marriages see Wkkdbn, Ecc. and Soc, Hist, 
o/JV.E.,n,541,739. 

8 Eable, op, cit., 88. 
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upon as a dismal spectacle ) ; yet she, by her good-nature, 
gravity, and strict virtue, convinces all (so much as the 
fleering Beaus) that it is not her necessity, but her choice, 
that keeps her a Virgin. She is now about thirty years (the 
age which they call a Thornhack), yet she never disguises 
herself, and talks as little as she thinks of Love. She never 
reads any Plays or Romances, goes to no Balls, or Dancing- 
match, as they do who go (to such Fairs) in order to meet 
with Chapmen. Her looks, her speech, her whole behaviour, 
are so very chaste, that but once (at Q'overnor’s Island, 
where we went to be merry at roasting a hog) going to kiss 
her, I thought she would have blushed to death.” ^ 

But bachelors and ‘‘thombacks” were not the only people 
who caused the lawmaker anxiety. He kept a sharp eye on 
married persons living away from their mates. An act of 
the Massachusetts general court, in 1647, after reciting that 
diverse married persons are living in the jurisdiction, whose 
wives or husbands are in England or elsewhere, and who are 
guilty of making love to women, of attempting marriage or 
even attaining it, or are under ‘‘suspition of uncleannes” 
— the vice which seems to have sorely vexed the good people 
of those days — and all of whom are a great dishonor to Grod 
and a reproof to religion, commonwealth, and church — 
orders that every such person shall be incontinently sent 
back ^‘by y® first oportunity of shiping,” -unless present on 
transient business or to ‘‘make way” for the family to come 
over.^ Such complaints were by no means groundless and 
the courts were often called upon to execute the law. Under 
the circumstances bigamy was easily committed, though not 

1 DxJNTOsr’s Life and Errors (Westminster, 1818), 1, 102, referring to Boston in 
1686. In Dxjnton’s Letters from New-England (ed. by Whitmoeb for the Prince 
Society, Boston, 1867), 99, where this passage appears in a modified form, the age of a 
“ thombaok ” is reduced to twenty-six years. The paragraph is also quoted by 
Wbeden, op. cit.^ 1, 299, 300; and Eable, op. ciU^ 38, 39. 

2 Jtfoss. Col. Bee.., II, 211, 212; Whitmoeb, Col. Laws of Mass. (1660-72), 172; ibid. 
(1672-86), 216. 
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always permanently concealed. On December 3, 1639, the 
pretended marriage of James Lnxford was declared void; 
‘^all that hee hath” was given to his victim; and he himself 
was fined, set in the stocks, and ordered “sent away to 
England by the first opportnnity.”^ In 1644 the “marriage 
of John Richardson to Elizabeth Frier was annulled upon 
proof that he had a former wife living in England.”^ Henry 
Jackson — whose case seems to justify the act of 1647 — was 
presented in 1672-73 “for lying, in saying he was single 
and attempting marriage with several,” though since con- 
fessing that he has a wife beyond the sea; “for living from 
under family government; and for carrying a fire brand at 
night near a hay stack;” on all of which counts, we are pre- 
pared to hear, he got twenty stripes, had to pay costs, and 
was ordered away to “England by the next ship.”® 

More numerous are the cases of “living apart.” For 
example in 1637 the general court decreed that Isaac 
Davies should be sent home to his wife in England/ Three 
years later “Willi Wake” in like manner was advised to 
seek his consort.® Edward Iron in 1661 “upon promise to 
take some effectual course to send for his wife now in Eng- 
land” was “granted liberty to abide in the country until the 
next return of ships.” Should his attempt fail, then he 
was “ordered to depart out of this jurisdiction by the next 
opportunity.”® For similar absence from his spouse James 
Underwood in 1664 was fined at Salem. In 1663 for the 
same offense Christopher Blake was presented by the grand 
jury of Suffolk, although in his petition he avers that for 

1 Mass* Col* Bee*, 1, 283. 

2 Ibid*, H, 86. 8 mS 8. Bec&rds of the County Court of Suffolk, 118. 

4 Maas* Col* Bee*, 1, 198. s ibid., SU. 

fiMSS* Beeorda of the County C<mrt of Middlesex, 1, 18. Apparently Edward’s 
attempts were a failure; for on Oct. 4,1653, lie was “granted liberty to use what 
more effectual means he may or can to send for his wife from England” ; ibid*, 1, 32. 

TMasa* Col. Bee., HI, 849, 350. But on petition, in order to present further 
testimony, the general court granted a respite. 
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three years he had “been desirous of getting his wife across 
but she refused to come;” and that he had never “presented 
himself as a single man, but always openly manifested the 
true state of his condition.” Accordingly the general court 
ordered the prosecution “stayed for a year.”^ In 1671 
Paul Hall, presented in the same county, “appeared and 
declared he was informed his wife was dead.” The court, 
being skeptical, commanded him to “repair to the last place 
of her abode or bring in a certificate of her death. Delin- 
quent wives were looked after with equal vigilance. In 
1668 the constable of Boston is ordered to summon “before 
the county court two women and one man for living apart 
from their spouses contrary to law.”® A presentment of 
Sarah Pickering failed in 1674 because she produced evi- 
dence that her husband had renounced her.^ Even when 
both partners were in the jurisdiction the law was not less 
harshly administered. On June 17, 1672, for “disorderly 
living apart,” Michael Smith and wife, “inhabitants of 
Charlestoun” were “admonished and ordered to pay costs.”® 
The case of “Abr. Hagbome” in 1663 is more remarkable. 
Although he had come to the colony twenty-two years 
before ; had lived contentedly with his wife for fourteen or 
fifteen years until she “did depart” for England; had sent 
for her to return home and provided for her transportation, 
“whereby the innocence of Living Apart is on your peticoners 
part;” and “had no idea the law against living apart would 
apply to the known settled inhabitants, brethren and free- 
men whose wives unnaturally desert them;” yet the county 
court “was pleased to require him to depart the Oountrie & 

1 MSS, Early Court Files of Suffolk Couwty^ No. 531. This case is also partiaUy 
reported in Mass, Col. Rec.y IV, Part II, 84; and anoted in Shibley, Early Juris* 
prudence of New Hampshire,” Frocds. New. JSamp. Hist, Soc. (1876-84)* SlOi. 

^MSS. Records of the County Court of Suffolk^ 9. 

^MSS. Early Court Files of Suffolk^ No. 867. 

*‘M8S* Records of the County Court of Suffolk^ 279. 

B MSS, Records of the County Court of Middlesex^ HI, 63. 
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to repayre vnto his wife.” So he “huinbly petitions” the 
general court that he may not he compelled to return to 
England and that he may “not be put vpon [religious] 
temptacofis or aboue his strength or any kind of iniunccon 
[injunction] of going to Serue other Gods;” but may be 
“allowed to continue his Abode here .... vnder the 
Shadow of that happie Gouemment in Comonwealth and 
Churches .... those few days of his pilgrimage that 
remayne.” A gracious answer, it is perhaps needless to 
add, was the meet reward of so just and so skilful a prayer.^ 

In like spirit single women and wives in the absence of 
their husbands were forbidden to “lodge any inmate or 
sojourner,” except with the approval of the selectmen or 
other magistrates.^ Of course, these were pioneer days. 
The peace of the settlements was probably disturbed by 
loose and riotous adventurers, outcasts from the society of 
the Old World. Doubtless these measures, aside from 
religious motives, were in some degree useful police ordi- 
nances; as were also those prohibiting the husband from 
beating his wife, and the wdfe from striking her spouse.® 

1 MSS. Early Court Files of Suffolk^ No. 627. For similar legislation see Few 
Haven Col. Bee., U, 600; TBUMBUZiii, BlueLa/ujs^ 243. 

^Mass, Col. Bee., V, 4; Shtbletz, Juri^rudence of Few Hamp.^ SlO^Sil. 
The harboring of “ strangers and “stranger” might be a father, daughter, or 
son from a neighboring town— gaze the good people of the colonies a great deal of 
trouble. See tho illustrations in Weeden, Eco. and Soc. Hist, of N. B., 1, 272; and 
Howard, Local Const. Hist., 1, 87, 88, where the town records are cited. 

8 Whitmore, Col. Laws of Mass. a660-72), 51, 171; ibid. (1672-86), 101. Cf. Mass. 
Col. Bee., m, 212 (1650). In i638 John Emerson, of Scituate, was tried before the 
general court for abusing his wife : ibid., 1 , 232; the same year for beating his wife, 
Henry Seawall was sent for examination before the court at Ipswich: ibid., 233; and 
in 1663 Ensigne John Williams, of Barnstable, was fined by the Plymouth court for 
slandering his wife : Goodwin, Pilgrim Bepublic, 596. 

It would seem that the husband, too, really needed some legal protection. The 
early court records disclose the sad fact that husband-beating was painfully frequent 
in colonial times. Thus in Plymouth jurisdiction Joan, the wife of Obadiah Miller 
of Taunton, was presented “for beating and reviling her husband, and egging her 
children to healp her, bidding them knock him in the head, and wishing his victials 
might coake him.” — Plym. Col. Bee., HE, 75. 

The bad practice was not unknown among the “good wives” of Salem. For 
example, in 1657, at the fifth quarter court, it was decreed: “Whereas Dorothy the 
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But the colonists went farther and prescribed the death 
penalty for disobedience to parents, following the precepts of 
the Mosaic law/ Furthermore, they attempted to regulate 
courtship by statute, in a way which, however wholesome, 
would scarcely be relished by the young men and maidens 
of our generation. Thus the general court of Plymouth pro- 
hibits ‘‘any motion of marriage to any man’s daughter or 
mayde servant” without having “first obtayned leaue” of the 
parents or master under penalty of fine and corporal punish- 
ment in the discretion of the bench. But appeal is allowed 
to the magistrate, when the master “through any sinister 
end or couetous desire,” witholds his consent.^ The courts 
were not wholly without business growing out of this legisla- 
tion, as appears from illustrations collected by Mr. Groodwin. 
“In 1662 Jonathan Coventry was indicted for ‘ making a 
motion of marriage’ to Katherine Bradbury, servant to 
Mr. Bourne, of Marshfield, without the latter’s consent.® 

Coventry left the Colony before arrest In 1648 

Thomas Dunham was ordered to abstain from visiting 
or sending to Martha Enott, of Sandwich, from October 4 
till the first Tuesday of December, that the Court may bet- 

"wyfe of John Talbie hath not only broak that peace & lone, wcii ought to hane beene 
both betwist them, but also hath violentlie broke the king’s peace, by frequent 
Laying hands vpon hir husband to the danger of his Life, & Condemned Authority, 
not coming before them vpon command. It is therefore ordered that for hir misde- 
meanor passed & for p>vention of future eviUs that are feared wilbe comitted by hir 
if shee be Lefte att hir Libertie. That she shall be bound & chained to some post 
where shee shall be restrained of hir libertye to goe abroad or oomminge to hir hus- 
band till shee manefest some change of hir course Only it is pmitted that 

shee shall come to the place of gods worshipp, to enjoy his ordenances.” Later 
“Dorothy” was punished again for a similar offense: Sist Coll, VH, 

129, 187. Of. Howabd, Local Const. Hist., I, 326, 327. For further illustrations see 
Webpbn, Hcc. and 8oc. Hist, of N. JS., 1, 294. 

iWhitmoeb, Col. Laws of Mass. (1660-72), 129; New Haven Col. Bee., n, 578, 
and Trumbull, Blue Laws, 201; Conn. Col. Bee., 1, 515, and Trumbull, op. 

New Hamp. Hist. Coll., VUI, 12 ; Shib l by, Early Jurisprudence of N. H., 511; Andros 
Tracts, III, 13. Cf. a similar law for early New York : Dulce of Yorhe's Laws, 15. 

^Plym. Col. Bee., XI, 29, 108, 190, 191. 

8 For the case see ibid,, HI, 5: “Wee psent Jonathan Couentry .... for make- 
ing mocion of marriage vnto Katheren Bradberey, servant vnto Bume, of the same 
town, without her master’s consent, contrary to Court orders.” 
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ter learn of his pretended contract, unless the Governor, on 
the clearing of things, give him leave. A romantic case was 
that of Governor Thomas Prence against Arthur Howland, 
Jr., nephew of the Pilgrim.^ The tolerant course of the 
elder Arthur Howland toward the Quakers had earned 
Prence’ s hearty ill-will; and when, in 1660, he found that 
Arthur, Jr., had wooed his daughter Elizabeth, he had the 
swain before the General Court, where he was fined <£6 for 
making love without her father’s permission. The couple 
remained constant, for in 1667 the irate Governor once more 
brought up young Arthur, who was again fined £5 because 
he had ‘disorderly and unrighteously endeavored to obtain 
the affections of Mistress Elizabeth Prence,’ and was put 
under bond of £50 to ‘refrain and desist.’ But Prence, like 
Canute, was unable to control the forces of Nature. This 
action was in July; but before the next spring the imperious 
Governor seemed to have been forced to capitulate, for 
Arthur and Elizabeth were united.”* On the other hand, 
the right of a lover to appeal to the magistrate, in case his 
“motion” were hindered through “sinister end or couetous 
desire,” was occasionally of practical value. In 1646, for 
instance, Kichard Taylor complained to the general court 
of Plymouth that he was prevented from marrying Euth 
Wheildon by her father Gabriel; but when before the court 
Gabriel yielded and promised no longer to oppose the mar- 
riage.® The records show that parents might be held ac- 
countable for “miscarriages ’’resulting from unreasonable op- 
position.* 

1 See ibid., IV (1666A), 140, 158, 159. 

2Gk)OD'WiN, Pilgrim BepuhXic, 598; cf. FAiiVBBY, Hist, of New Bnglamd, H, 21. 

» Qoopwin, op, cit,, 597. 

4 Dec, 16, 1679. At a court Held at Charlestcwn, Gteorge Parminter and his wife 
convicted of fornication before marriage, court respited their sentence till next 
court, and ordered that their parents be summoned then to appear to give answer 
why they denied them the consummation of their marriage for so many months after 
they were in order thereto : MSB, Records of the Cofwnty Court of Middlesex, HL, 316. 
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To the close of the colonial era a law of Connecticut pro- 
vided that “if any Man shall directly or indirectly endeavour 
to draw away the affections of any Maid . . . . , on pretence 
of Marriage, before he hath obtained Liberty and Allow- 
ance” from her parent, governor, or guardian, should there 
be any, “he shall forfeit the sum of Five Pounds to the 
Party grieved; double that amount for the second offence; 
and for a third transgression suffer imprisonment, besides 
paying the costs of prosecution.”^ 

An elaborate statute of New Haven, for the regulation of 
proposals, provides “that whosoever within this jurisdiction 
shall attempt, or endeavor to inveagle, or draw the affections 
of any maide, or maide-servant, whether daughter, kins- 
woman, or in other relation, for himself, or for any other 
person, without the consent of father, master, governor, or 
such other, who hath the present interest, or charge, or (in 
absence of such) of the nearest magistrate, whether it be 
by speech, writing, message, company-keeping, unnecessary 
familiarity, disorderly night meetings, sinful dalliance, gifts, 
or any other way, directly or indirectly, every such person 
(besides all damages which the parent, governor, or person 
intrusted or interested, may sustain by such unlawful pro- 
ceedings) shall pay to the plantation forty shillings for the 
first offence; and for the second offence towards the same 
party four pounds; and for the third offence he shal be 
further fined, imprisoned, or corporally punished, as the 
plantation court, or court of magistrates considering all 
circumstances, shal determine.”^ 

The foregoing act was probably suggested by the Massa- 
chusetts law of 1647, which is likewise here presented. It 

1 Acts aTid Laws of Conn. (New Haven, 1769), lU, Substantially the same pro- 
vision appears in the Code of 1648: TbitscbiiIiIi, Blue Laws., 106, 107; Conn, Col, Bec,^ 

1, 92; in The Booh of General Laws^ 1678 (Hartford, 1865), 46; and in Acts and Laws 
(New London, 1715), 75. 

2 jVeio JSa/ven Col, i?ec., II, 600; Teujcbull, op. cit, 242. Qf, Atwatbb, Bist, cf 
Col, of New Bavenx 862. 
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is declared that, ‘‘whereas Q-od hath committed the care and 
power into the hands o£ parents for the disposing their 
Children in Marriage, so that it is against rule, to seek to 
draw away the affections of young maidens under pretence of 
purpose of marriage, before their parents have given way 
and allowance in that respect; and whereas it is common 
practise in divers places for young men irregularly and 
disorderly to watch all advantages for their evil pur- 
poses, to insinuate into the affections of young Maidens 
by coming to them in places and seasons * unknown 
to their parents for such ends, whereby much evil hath 
grown amongst us, to the dishonour of Q-od and damage 
of parties ; for prevention whereof for time to come. It is 
further Ordered, that whatsoever person from henceforth 
shall endeavour, directly or indirectly, to draw away the 
affection of any mayd in this jurisdiction, under pretence of 
marriage, before he hath obtained liberty and allowance 
from her parents or Governors or in absence of such of the 
nearest magistrate, he shall forfeit for the first offence five 
pounds, for the second towards the partie ten pounds, and 
be bound to forbeare any further attempt and proceedings 
in that unlawful designe, without or against the allowance 
aforesayd. And for the third offence upon information or 
complaint by such parents or Governors to any Magistrate, 
giving bond to prosecute the party, he shall be committed in 
prison, and upon hearing and conviction by the next court, 
shal be adjudged to continue in prison, untill the Court of 
Assistants shall see cause to release him.’’^ 

The courts were not without employment under this 
statute. In 1668 Paul Wilson appeared before the county 
court of Middlesex, sitting in Charlestown, “to answer the 
complaint of Deacon Upham for violent soliciting his 

iWhitmokei, Ck>l, Laws of Mass, (1660-72), 172; ibid, (1672-86), 101; Mass, Col, 
Bec,i n, 207. Cf, EaiBDBnEa, Wieschliessung, 477, note; Newhall, Ye Great and 
General Courts 849-65, giving inteiresting ezamples. 
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daughter against his will.” Whereupon the tribunal 
“admonished Wilson of his evil behavior towards the said 
Upham and his daughter Priscilla, and ordered him to give 
bond of ten pounds for his regular behavior towards the said 
parties.” Accordingly the culprit gave bond “yt he will 
no more frequent the company of Priscilla Upham, nor 
by no means whether direct or indirect, make any more 
addresses vnto her without her fathers leave first orderly 
had & obteinedL”^ For a similar offense, in 1672, the 
county court of Suffolk fined Benjamin Scott five pounds.^ 
Two years later, before the same tribunal, Thomas Irons was 
presented “for procuring Eichard Barnum to publish a 
marriage” between himself and Mary Arnold without her 
father’s leave;® while the next February, as we learn from 
the record, John Lorin stood “convict on his own confession 
of making love to Mary Willis without her parents consent 
and after being forwamed by them, £6.”^ 

Although parents might be prosecuted for “unreasonably 
denying any child timely or convenient marriage,”® it is 
evident that lovers had to be very circumspect in old colonial 
days. In a community where power to dispose of a son or 
daughter in wedlock was believed to be the gift of heaven, 

1 MS8. Becorda of the County Court for Middlesex, I, ISl. 

In 1662 Marmaduke Johnson, -who by his own confession had a wife in England, 
was convicted of trying to steal the affections of the daughter of Samnel Green 
without his Imowledge and consent; and he was ordered to join his spouse by the 
first oportunity : ibid., I, 206. The next year Johnson was “fined £20 unless he give 
security ” so to depart, in the meantime being “ committed until the order is per- 
formed”: 249. It maybe further noted that on April 7, 1674, a Marmaduke 

Johnson is spoken of as “late constable of Cambridge ” : ibid.. Ill, 87. 

2 MSS. Becorda of the County Court of Suffolk, 106. 

8 Irons was fined 20 shillings, and Barnum half that sum: MSS. Becorda of th^ 
Couuiy Court of Suffolk (July 28, 1674), 255, 256. On the same day “iEdward Peggy 
being bound over for using indirect means ‘by powders or other wayes unlawful! to 
Engage the affections or desires of women kinde to him ’ and for begetting a bastard 
child ”~in particular for illegally “ drawing away the affections of two girls ’’—was 
assessed 10 pounds and put under bonds for good behavior: ibid., 261. 

^Ibid. (Feb. 4, 1674-75), 301. The records of the court of assistants in Maaa. Cbh 
Bee. (Sept. 1, 1640), 1, 299, 300, contain a similar case. 

6 Law of 1641: Whitmobb, Col. Laws of Maaa. (1660-72), 137. 
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it is not strange that ‘‘allowance” was sometimes hard to 
gain. Praising the chaste reserve of the gentle “old maid” 
of Boston whom he had learned to admire, John Dunton 
thus expresses the dominant view: “I am sure this is most 
agreeable to the Virgin modesty^ which should make Mar- 
riage an act” rather of “obedience” than “choice.” “And 
they that thiak their Friends too slowpaced in the matter give 
certain proof that lust is the sole motive.’” Nor was the 
average New England house-father at all likely to allow 
sentiment to get the better of prudence in seeking a match 
for his child. He was more apt to be governed by a spirit of 
cold calculation which never for an instant lost sight of the 
“main chance.” Judge Sewall, for example, can hardly be 
called “slowpaced” in providing his daughters with wooers. 
He superintends the whole “business” of love-making with 
never-flagging zeal. Poor, timid daughter Betty is fairly 
worried into matrimony, perhaps as the only sure way of 
escaping her father’s nagging. What a procession of “cap- 
tains” and “persons of worth” he parades before the reluc- 
tant girl before he succeeds in gaming his will ! The first who 
“wished to speak with her” is Captain Tuthill, who appears 
as a suitor when she is but seventeen years of age. ALfter 
the judge had made careful and satisfactory inquiry as to the 
captain’s estate — which he finds valued at <£600 or ^G700 — 
and the young man “in good Business, and like to be in 
better;”^ and after having his daughter read to him about 
the courtship of Adam and Eve “ as a soothing and alluring 
preparation for the thought of matrimony,”® the lover is 
invited to call. Of this visit and its surprising result Sewall 
thus writes in his Diary: “At night Capt. Tuthill comes to 
speak with Betty, who hid her self all alone in the coach 


1 Dunton, Life and Mrrors, 1, 103; idem. Letters from Nets England, 101, 102. 

2 SNWAiili*s Diary, in 5 Mass. Hist. Coll., V, 490. 

Customs and Fashions, 57. 
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for several hours till he was gou, so that we sought at several 
houses, till at last came in of her self, and look’d very wild.” ^ 
A number of others in rapid succession have little better 
luck with the coy maiden. The next fall, however, on 
returning from a journey to Ehode Island, the judge finds 
his ‘‘family in health, only disturb’d at Betty’s denying Mr. 
Hirst.” A month later he sadly records that he supposes 
even this suitor has “taken his final leave.” ^ Nevertheless 
two days after, on October 26, 1699, he addresses Betty at 
“Brantry,” where she had gone on a visit, the following 
characteristic letter: 

“Mr Hirst waits upon you once more to see if you can 
bid him welcome. It ought to be seriously considered, that 
your drawing back from him after all that has passed 
between you, will be to your Prejudice; and will tend to 
discourage persons of worth from making their Court to you. 
And you had need well to consider whether you are able to 
bear his final Leaving of you, howsoever it may seem grate- 
full to you at present. When persons come toward us, we are 
apt to look upon their Undesirable Circumstances mostly; 
and therefore to shun them. But when persons retire from 
us for good and all, we are in danger of looking only on that 
which is desirable in them to our wofull Disquiet. Whereas 
’tis the property of a good Balance to turn where the most 
weight is, though there be some also in the other Scale. I 
do not see but that the Match is well liked by judicious per- 
sons, and such as are your Cordial Friends, and mine also. 

“Yet notwithstanding, if you find in yourself an imovable, 
incurable Aversion from him, and canot love, and honour, 
and obey him, I shall say no more, nor give you any further 
trouble in this matter. It had better be off than on. So 
praying Cod to pardon us, and pity our Undeserving, and to 
direct and strengthen and settle you in making a right Judg- 

1 SuwAiiii’s Diary ^ m 5 Mass. Hist, Coll,, V, 491. 
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ment, and giving a right Answer, I take leave, who am, dear 
child, yonr loving father. Your mother remembers to 
yon.”^ 

Either this letter had the desired influence or Betty was 
unable to endure the ‘‘ wofuU disquiet” of a final leaving;” 
for a year later it stands written that “Mr. Grove Hirst and 
Elizabeth Sewall are married by Mr. Cotton Mather.”^ 

IV. PRE-CONTBAOTS, BUNDLING, AND SEXUAL IMMORALITY 

The colonists were extremely anxious to restrain vice by 
legislation. The whole field of private morals was brought 
under the purview of the magistrate. Unchastity and 
sexual crimes, especially, they were determined to prevent 
at all hazards; and, in consequence, the early colonial and 
court records are far from pleasant reading. Conjugal infi- 
delity is especially abhorred by the lawmaker. Originally, 
in all the New England colonies save Ehode Island and 
Plymouth, death was the penalty prescribed for adultery 
with a “married or espoused wife.” In the New World the 
Puritan thus actually realized what Luther, Hooper, and 
other Keformation Fathers ardently desired as an ideal ful- 
filment of the Mosaic code.® The capital law of Massachu- 
setts, at any rate, was not a dead letter, as is clearly shown 
by the records of the early period. The only attempt to 
put in force the original act of 1631 was, indeed, a failure. 
It appears that in 1637 two men and one woman were con- 

1 SwAiiii’s Letter-Boole, in 6 M<m, Hist. 1, 21S, 

a Sbwall’s Diary ^ in 5 Moss. Hist. Call., 24. In like spirit the jndgre 
manages the marriage of his daughter Mary with Sam Currish: SbwaiiL's Letter- 
Book., in 6 Mass. Hist. Coll.^ 1, 379; Diouryy in 5 Mass. Hist. OeZZ., V, xxxviii; VI, 250, 
251, 2^. On these and other illustrations of New England courtship see Ea.blb, 
Customs and Fashions., 56 £f. 

^Mass. Col. Rec.t 1, 92 (1681) ; Whitmoeb, Col, Laws of Mass, (1660-72), 55 (“Body 
of Liberties,” 1641), 128; ibid. (1672-86), 15; Hew Haven Col, Bee., n, 577; TbijmbuIiL, 
Blue Laws, 200; Cenm. Col. Bee., I, 77; TEUMBunL, qp. cit., 60; New Hamp, From, 
Papers, I, ^ (C)utt Code). Beginning with the “ Body of Liberties,” 1641, the capi- 
tal law of Massachusetts cites Lev. 20:19;18:20; Deut. 22:23, 24; and the laws of the 
other colonies are supported by the same or like passages of the Jewish Code. 
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victed; but on the ground that the statute had been “made 
by the court of assistants by allowance of the general court,” 
and for fear lest it had not been “sufficiently published,” 
the extreme penalty was not administered. Instead the 
culprits were whipped and then banished on pain of death 
should they return.^ The act of 1631 was, however, at once 
confirmed,^ and it remained in force until superseded by the 
“Body of Liberties,” whose provision on this point was not 
abrogated during the period of the colonial charter. Under 
the law as thus constituted two persons were condemned 
and executed in 1644.® Further, in his Magnalia Cotton 
Mather mentions the execution of an adulterer from Wey- 
mouth.* These are the only cases of capital punishment for 
this offense yet discovered; but a number of persons nar- 
rowly escaped it, where the evidence seems sufficient to war- 
rant the death penalty. Apparently the courts shrank from 
pronouncing sentence according to the full rigor of the law,® 

iThe “elders” being appealed to promptly decided that the three persons then 
lying in prison shonld be put to death, “if the law had been snfOlciently published.” 
But for the reasons named in the tezt the general court thought it was “ safest that 
these persons shonld be whipped and banished ” : Wintheop, Hist, of New England, 
I, 809; Mass. Col. Bee., I, 198, 202, 203, 225. Compare the excellent monograph of 
Davis, The Law of Adultery and Ignominious Funishments, 6-11, who gives the 
details regarding this case and the law of 1631; and calls attention to the English 
act of 1650, which classes incest and adultery among felonies, citing thereon P ima , 
Hist, of Crime in England, IT, 182; and BZiAOESTONE, Commentaries, IV, 64. 

2 March, 1637-38. “The law against adultery made by the Particular Court in 
October, 1631, is confirmed, that whosoever Ueth with another man’s wife, both shaU 
be punished by death; and this is to be promulgated.”— Jfoss. Col. Bee., I, 225. This 
law was confirmed in 1640, the act of 1631 being then formally repealed: ibid., 1, 301. 

3 In 1643-44, at a quarter court held in Boston, “James Brittanie being found 
guilty of adultery with Mary Latham, he was condemned to death. Mary Latham 
being found guilty of adultery with James Brittanie, she was condemned to death.” 
—Becord of the Court of Assistants of Mass. Bay Colony, 1641-44 (from the Barlow 
MS.) in Whitmoile’s Bibliographieal SJeeteh of the Laws of Mass., xlii. According to 
WiNTHSOF, Hist, of New England, II, 157-59, these persons were executed. 

^ Davis, The Law of Adultery, 15, 16. 

3 Thus on Sept. 7, 1641, for adulterous practices a man was “ censured to bee sent 
to the gallos w* a roape about his neck, & to sit upon the lather an houre, the roapes 
end thxowen over the gallos, so to retume to prison.”— Jlfoss. Col, Bee,, 1, 335; cf. 
Davis, op. dt., 15. In 1645 Bienry Dawson came near suffering the extreme penalty ; 
WiNTHEOP, op, cit, II, 305. Three years later the “ Co>i:e acquit Elisa ; Pennion of 
the oapitall offence charged upon her by 2 sewall inditements for adultery,” but 
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satisfying themselves with lesser punishments, such as im- 
prisonment, banishment,^ or whipping. 

In Plymouth the death penalty for adultery seems never 
to have been established.® Instead, the ‘‘scarlet letter,” a 
punishment even more terrible to bear, was there adopted 
as a permanent badge earlier than in any other colony; 
while in England it appears never to have been so employed 
for any crime,® So far as known, the oldest typical case of 
bearing such a “stigma” continuously for adultery occurred 

sentence her to be “whiped” in Boston and again “at Linn wt^in one month’* (1648) : 
Maas. Ck>l, Bee., 11, 243. Still more striking are the cases of Elizabeth Hndson and 
Bethia Bnlloine (Bnllen), “married women and sisters,’* carried from the coxmty 
court at Boston before the assistants in 1667. On a special verdict by the jury the 
latter tribunal sentenced each “to be by the Marshall Generali .... on ye next lec- 
ture day presently after the lecture carried to the Gallowes & there by ye Execu- 
tioner set on the ladder & with a Eoape about her neck to stand on the Gallowes an 
half houre & then brought .... to the market place & be seriously whipt w^ tenn 
stripes or pay the Sume of tenn pounds,** standing committed till the sentence be 
performed”: M88. Early Court Files of Suffolk (Sept. 11, 1667), No. 821. Whether 
this sentence was for adultery as charged or for “ lascivious carriage ” we are not 
informed. In Noble’s Becorda of the Court of Assistants, I, 56, 57, 70, 71, 73, 74, 114, 115, 
240, 252, are ten cases of punishment by rope and gallows and whipping instead of 
death, the jury plainly avoiding the penalty for adultery under the law, 

1 Under date of Sept. 2, 1674, the Suffolk Files contain a petition from a husband 
praying that his wife — for adultery banished to Ehode Island the preceding year — 
might “be allowed to return in peace.” His petition was denied, although he avers 
that through his wife’s absence “his life is most uncomfortabell,” having “ no Eola- 
tion at all that liveth with him and it being low with him and not abell to ... . pay 
Eent in seuerall places & not willing to Eemaine away from the things of god .... 
to goe to line in a place and With such as he never delighted in.”— Early Court 
Files of Suffolk, No. 1325. 

2 But the law is not entirely clear : see Plym. Col. Bee., XI, 12 ; and the comments 
of Daves, The Law of Adultery, 16. 

2 See the facts collected by Daves, op. cit, 16-32. For Massachusetts, between 
1633 and 1681, are a number of sentences to wear a badge for offenses other than 
adultery, such as drunkenness, theft, wanton behavior, incontinence, or the disturb- 
ing of public worship. In most instances the mark is to be worn temporarily; but 
in three cases it is a continuous punishment. Thus on March 4, 1633-34, for drunken- 
ness, Eobert Coles is “sentenced to be disfranchised, and to wear about his neck, 
and to hang about his outer garment a D made of red cloth set upon white, to con- 
tinue for a year and not to leave it off at any time when he should come among com- 
pany.”— Davis, op. eit., 18; Mass. Col, Bee,, 1, 112. This appears to be the earliest 
reference to a red badge placed upon the outer garments. See also the case cited by 
Davis from Josselyn’s Aceount of Two Voyages to New England (Veazib’s reprint, 
Boston, 1865), 178, 179, occurring either in Massachusetts or Plymouth prior to 1671; 
the similar case of sentence to wear a “Eoman B cut out ridd cloth,” for unclean 
and lascivious behavior and blasphemous words: in Plym. Col. Bee., m. 111, 112 
(March 5, 1656-57) ; and one in Mass. Col. Bee, (Sept. 3, 1639), 269. 
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in 1839. In that year a woman was sentenced to be ‘‘whipt 
at a cart tayle” through the streets, and to “weare a badge 
vpon her left sleeue during her aboad” within the govern- 
ment. If found at any time abroad without the badge, she 
was to be ^^bumed in the face w*^ a hott iron.”^ Two years 
later a man and a woman for the same offense were severely 
whipped ‘‘at the publik post” and condemned while in the 
colony to wear the letters AD “vpon the outeside of their 
vppermost garment, in the most emenent place thereof.”^ 
So the custom was already developed in judicial practice 
when the oldest statute providing for the “scarlet letter” 
appeared in 1658. It was then enacted “that whosoeuer 
shall comitt Adultery shalbee seuerly punished by whiping 
two seuerall times; viz : once whiles the Court is in being att 
which they are convicted of the fact and time as the 
Court shall order; and likewise to weare two Capital letters 
ziz; AD cut out in cloth and sewed on theire vpermost Grar- 
ments on theire arme or backe; and if at any time they 
shalbee taken without the said letters whiles they are in the 
Q*ou^ment soe worn to bee forth with taken and publickly 
whipt.” ® 

The Plymouth statute was copied into the Cutt Code for 
New Hampshire in 1679-80.* By the act of 1701, taken 
from the Massachusetts law of 1694, the initial letter is still 
prescribed;® and down to its repeal in 1792 the law was fre- 
quently enforced by the courts.® 

It is an evidence of the more humane tendency of Rhode 
Island legislation that neither death nor the scarlet badge 
seems ever to have been prescribed for adultery, although 

1 Plym. Col. Bee., 1, 132. 2 ibid,, O, 28 aW. XI, 95, 172, 

*New Samp. Proo, Papers, 1, 384r86. 

By the marriage act of IS W. HE., 1701 : New Samp. Prov, Papers, HE, 22i. This 
act is retained in Acts and Laws of New Samp, (Fortsmonth, 1761), 53, 54; and ibid, 
(Portsmouth, 1771), 10, 11. 

d There is a discussion of several oases in Shiblby, “Early Jurisprudence of 
New Hamp.,” Proeds. New Samp. Sist, Soc. (1876-84), 279 ff. 
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the offense was otherwise harshly punished. The culprit is 
to be “publickly set on the Q-allows in the Day Time, with a 
Rope about his or her Neck, for the Space of One Hour; 
and on his or her Return from the Grallows to the Gaol, shall 
be publickly whipped on his or her naked Back, not exceeding 
Thirty Stripes; and shall stand committed to the Gaol of the 
County wherein convicted, until he or she shall pay all Costs 
of Prosecution.”^ 

In Connecticut a brand appears to have superseded the 
death penalty at least by 1673, as shown in the code of that 
year. The provision of this code is retained almost exactly 
in the compilation of 1769, requiring “that whosoever shall 
commit adultery with a Married Woman or one Betrothed 
to another Man, both of them shall be severely Punished, by 
Whipping on the naked Body, and Stigmatized or Burnt on 
the Forehead with the Letter -4, on a hot Iron: And each of 
them shall wear a Halter about their Necks, on the outside 
of their Garments, during their Abode in this Colony, so as 
it may be Visible: And as often as either of them shall be 
found without their Halters, worn as aforesaid, they shall, 
upon Information, and Proof of the same, made before an 
Assistant or Justice of the Peace, .... be Whipt, not 
exceeding Twenty Stripes.” ® 

As a detail of interest it may be observed that nowhere 
save in Connecticut is the continuous wearing of a halter 
provided for by statute; although for offenses other than 
adultery several decisions show that during the seventeenth 
century this punishment was employed in the Bay Colony.® 

1 Act of 1749: in Acts and Laws of JB. I. (Newport, 1767), 6; also ibid, (Newport, 
1752), 67, 68. By the earlier statute as given in AcU and Laws (1*^45), 118, the ptmish- 
ment is thirty-nine stripes or a fine not exceeding 10 ponnds. 

^Acts and Laws of Conn, (New Haven, 1769), 7; The Book of Qen, Laws, 1€7B 
(Hartford, 1865), 2, 3; nearly the same in Acts and Laws (New London, 1715), 4, and 
ibid, (New London, 1750), 7. 

8 In 1654, for rape, a man, besides being whipped in Boston and again in Water- 
town, is sentenced during the court’s pleasure to wear a rope around his neck, the 
end of it “ hanging downe two feete long.” If found at any time without the rope 
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Furthermore, in Connecticut, as will hereafter appear, the 
law of incest differs from that of adultery in not requiring a 
rope to be so worn. 

The statute of Massachusetts prescribing the death pen- 
alty for adultery did not survive the fall of the charter. So 
in 1794 the scarlet letter was substituted.^ The act published 
on June 20 of that year, and remaining in force until after 
the close of the provincial era, varies in several important 
details, though not essentially, from the laws of Plymouth 
and Connecticut already presented. The offenders shall 
be set upon the gallows by the space of an hour, with a rope 
about their neck, and the other end cast over the gallows; 
and in the way from thence to the common goal shall be 
severely whip’d, not exceeding forty stripes each.” Also the 
offenders ‘‘shall forever wear a capital A, of two inches long 
and proportionate bigness, cut out in cloth of a contrary color 
to their cloaths, and sewed upon their upper garments, on 
the outside of the arm, or on their back, in open view.” If 
“found without their letters so worn, during their abode in 
this province, they shall, by warrant from a justice of peace, 
be forthwith apprehended and ordered to be publicly whip’d, 

“ abone forty rodd from his honse,” he is to be whipped: Mass. Col. Eeo., IV, Part I, 
212. There is a similar case in 1642 : Davis, The Law of Adultery., 30. That such sen- 
tences were executed is shown in a reeilistic way by a petition of 1670 preserved in the 
Suffolk Files. William Stacey, suffering for some offense not mentioned, prays “that 
the rope which he is forced to wear around his neck may be taken off. In answer 
the Secretary is required to send a copy of the Court’s sentence to the Constable of 
Charlestoun that he may see that the sentence requiring the rope to be worn outside 
the clothes is carried MSS. Early Court Files of Suffolk^ On May 6, 

1646, “Elizabeth Pairefeild” petitioned the court of assistants that her husband 
might be discharged “ from yt pte of ye censure inflicted on him for his notorious 
evills, of wearing ye rope about his necke.” He was, however, compelled to wear the 
rope six years more ; for it was not until 1652 that his faithful wife’s prayer was 
granted: Mass, Col. Bee.., Ill, 67,161, 273. 

3 Already in 1673, for having an illegitimate child and imposing it on her 
husband, a woman had been sentenced by the court, “ if found in this Colony two 
months after this date that shee stands in the markett place on a stoole for one 
howerwtiiapaper on hir breast wt^i y« Inscription Thvs I Staito Fob My Advl- 
TEBOVS And Whobish Caebiaoe and that on a lecture day next after the lecture 
and then be seuerely whipt thirty stripes.”— -NoBiiB’s Becords of the Ccrurt of 
Ajseistantsy 1, 10. 
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not exceeding fifteen stripes, and so from time to time, 
toties quoties.^^^ 

Apparently writers have thus far failed to discover posi- 
tive evidence that the provision of this act regarding the 
capital letter was ever carried out. A search in the manu- 
script records of the superior court of judicature, however, 
has disclosed several interesting cases. The earliest sentence 
occurred in March, 1707, when Mathew Fuller and Hannah 
Parker were indicted before a superior court at Plymouth. 
In the exact terms of the statute Hannah was sentenced to 
be set on the gallows, receive thirty stripes upon her naked 
back, and forever after to wear the capital A. But, singularly 
enough, her paramour was acquitted, no reason being assigned 
therefor either in the court record or in the files.^ Again in 
1721 Jemima Colefix, for sinning with a free negro and bear- 
ing a mulatto child, received a similar sentence; and in this 
case also the accused man was acquitted of being the putative 
father as had been charged.® The next case is dated Febru- 
ary 9, 1730-31; and it shows that men as well as women had 
to endure this penalty. Before a court held in Boston ^‘the 
jurors present John Warren, miller, and Eachel Gould for 
adultery,” both being married persons. Although they 
pleaded not guilty, they were each set on the gallows, given 
thirty-nine stripes, and condemned to wear the capital 

1 Acts and BesolveSy 1, 171. This proTision seems to have been retained until it 
was omitted in the act of Feb. 17, 1785: The Perpet. Laws of the Com* of Mass, 
(Boston, 1789), 203, 204. 

2 MSS, Becords of the Superior Court of Judicature, IH (1700-14), fol. 206. This 
decree may not actually have been carried out. The record concludes, “ she beinfir 
big with child the sentence was suspended for the present.” 

^Ihid, (May 2, 1721), IV, foil. 355, 356. According to the MSS, Early Court Files 
ofSvffolJe, No. 15,180, the order of execution to the sheriff says she was convicted on 
her own confession and accused the negro Humphers of being the father. The 
woman was apparently an experienced sinner. Fifteen years earlier “ Jemima Cole* 
iSx; . . . . being presented .... for whoredom with a Negro, appeared and owned 
the same but that it was before marriage with her present Husband.” Severely 
whipped twenty stripes, costs, and stands committed: MSS, Becords of the Court of 
General Sessions of Suffolk (Jan. 27, 1706), 1, 144. 
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letter.^ Twenty years later, on September 26, 1762, “Daniel 
Bay ley, cooper, and Mary Earner” received the same punish- 
ment, except that they each suffered forty stripes, the full 
number allowed by the statute.^ Finally after the lapse of 
thirty years more, just as the War of Independence was 
drawing to a close, we learn from the records that, following 
the usual stripes and exposure on the scaffold, Jerusha Doo- 
little was condemned to wear the fatal -4 as a badge of shame 
“forever.”® 

This closes the list of cases found in which the stigma 
is referred to. On the other hand, there are a number of 
sentences for adultery, or for what would ordinarily be so 
regarded, where this penalty is not imposed. These are the 
cases of semi-adulterous conduct, nominally provided for by 
the act of 1694, in which there is either no charge or not 
sufficient evidence of absolute transgression.* Usually one 

iMSS, Becords of the Superior Court of Judicature (17S0-33), fol. 49. 

^Ibid, (1752-53), fol. 190. The MSS. Early Court Files of SuffolkilHo. .29,729, show 
that on this conviction without further proof “George Rainer [Raynord],” Mary’s 
husband, got a complete divorce. The statutory limit of forty strii)es was originally 
fixed according to the “ law of God ” : Wintheop, Hist, of JV. E., n, (ed. 1825-26), 250. 

3 MSS. Records of the Supreme Judicial Court (1781-82) , leaf 41. Besides the cases 
of conviction discussed in the text, there are in the records a number of instances of 
acQLuittal for the same offense. In the MSS, Early Court Files of Suffolk (May 28-30, 
1700), No. 4715, is an interesting example of extradition for adultery; and the survi- 
val of the ancient “ chattel ” interest of the husband in the wife is revealed by three 
damage suits for trespass on account of alleged assault upon, and in one for detain- 
ing, the wife: MSS. Records of the Superior Court of Judicature (1763-64), fol. 70; 
ibid. (1767-68), fol. 163; ibid. (1775-78), fol. 144; ibid. (1739-40), fol. 286. A similar case 
of “ drawing away the affections” of a daughter may be found in MSS, Early Court 
Files of Suffolk (1671-72), No. 1100. 

4 These convictions are usually not for “adultery,” but for being in bed 
together, according to a clause of the act of 1694 providing that when a man is 
found in bed with another person’s wife each offender shall receive not more than 
thirty stripes, unless one was surprised and not consenting. For examples, some of 
them acquittals and some convictions, see MSS. Records of the Superior Court of 
Judicature., I (Oct. 80, 1694), fol. 129; ibid.. Ill (May 7, 1700), folL 10, 11 ; ibid.., 1736-38 
(Aug. 8, 1738), fol. 209; ibid., 1757-59 (Aug.l, 1758), 391; ibid., 1757-59 (Feb. 21, 1759), 
554; ibid., 1760-62 (Sept. 16, 1760), foil. 122, 123; ibid., 1763-64 (Jan. 25, 1763),foLll; 
ibid., 1763-64 (April 26, 1763), fol. 44; ibid., 1767-68 (April 12, 1765), fol. 164; MSS. 
Records of Gen. Sessions of Suffolk (April 2, 1717), n, 151. 

For the earlier period the Athenaeum copy of the MSS. Records of the County 
Court of Suffolk, 17, 1671-72), 113 (Jan. 28, 1672-73), 585 (May 5, 1679), 633 

(Jan. 27, 1679-80), contains four analogous cases ; and there is one in MSS. Records of 
the County Court of Middlesex (April 1, 1684), IV, 97. 
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and sometimes both of the culprits are married. Fines, 
stripes, and occasionally banishment are the penalties im- 
posed. As in the early period, there is manifestly a hesita- 
tion to urge conviction for “adultery” so as to involve the 
extreme penalty of the scarlet letter. The courts thus 
seem to favor a strict construction of the statute, giving the 
accused the benefit of the more lenient interpretation. In 
several cases the jury declines to convict for the offense 
charged where the evidence would clearly seem enough to 
sustain a verdict.^ 

Throughout New England, Khode Island alone excepted, 
persons guilty of incest — that is to say, of uniting within 
the degrees of consanguinity or affinity legally forbidden — 
were stigmatized with an initial letter precisely as in the 
case of adultery. An act of Massachusetts in 1692, “for the 
punishing of capital offenders,” makes this offense a felony 
punishable with death.^ Because some of the “articles” 
dealing with capital crimes, among which is incest, “were 
conceived in very uncertain and doubtful terms,” and 
because in such cases the penalty of death was not “con- 
formable to y® Laws of England,” the act was disallowed by 
the privy council in August, 1696.® However, in June of 
the same year a new act for the prevention of incestuous 

1 Thus at a superior court held at Falmouth for Cumberland and Lincoln coun- 
ties, June 28, 1763, the jurors present John Lawrence, husbandman, and Mary Law- 
ton, both married^ for adulterously dwelling together for five years, frequently 
lodging together in the same bed knowing each other to be married, being found 
adulterously in bed together and not surprised but cozisenting, and haying carnal 
knowledge together. John was arraigned, pleaded not guilty, and the jury returned 
a verdict of guilty except to the charge of having committed adultery. SO stripes 
and recognition in £100 to keep the peace.” [Mary not tried.] — MSS. Records of the 
Superior Court of Judicature (1763-64), foL 90. So also before a superior court held at 
Worcester, April 20, 1773, Joshua Phillips, laborer, presented by the jury for “ com- 
mitting adultery ” with Mary, wife of Edward Bice, was acquitted. Then the jurors 

present them both ** for being found at divers times in bed together They 

pleaded not guilty. Convicted. Joshua fined £20 and costs. Mary 20 stripes and 
costs.*’— a773-74), foil. 36, 38. 

2 Acts and Resolves, 1, 56 (Oct. 29). 

8 See the “Letter from the Privy Council,” Acts and Resolves, I, 66, note; and 
compare Davis, The Law of Adultery, 12, 13. 
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marriages liad been adopted by the general court; and this 
remained in force during the provincial era. By it the for- 
bidden degrees are enumerated in harmony with the English 
ecclesiastical law. For violation of its provision exactly the 
same penalty in the same words is imposed as by the statute 
of 1694 for the punishment of adultery, except that in place of 
A a capital I is to be continuously wom.^ This act of 1696 
was adopted by New Hampshire in 1714,^ and by Connecticut 
in 1702, the provision regarding the initial letter reappearing 
in the statute books of the latter commonwealth until 1821.® 

In Massachusetts the legal stigma for incest was often 
imposed by judicial sentence. As already noticed by 
Davis, such a sentence in 1743 was executed upon Andrew 
Fleming, of Q-roton, who had first been set on the gallows 
for an hour and whipped forty stripes.^ Hitherto no other 
examples of wearing the capital I seem to have been dis- 
covered. But a careful search in the manuscript records of 
the superior court for the period ending in 1780 has brought 
to light five additional cases. The first of these occurred in 
1729 and the last in 1769. In every instance the culprit is 
punished with rope and gallows, stripes, and the scarlet letter.® 

1 Acts and Besolves^ 1, 208>-10. 

2 By IS Anne; in Acte and Laws (Portsmouth, 1761), 55, 56; and ibid, (Ports- 
mouth, 1771), 42, 43, 

sjRevision of 1702, 73; Acte and Laws (New London, 1715), 74-76; ibid, (New Lon- 
don, 1750), 145; ibid, (New Haven, 1769), 145; ibid, (New London, 1784), 136. 

^This case is in MSS, Becords of the Superior Court of Judicature (1740-42), fol. 
264. From the Suffolk Files (360-66, 557) Davis, The Lem of Adultery^ 13, 14, 
quotes the warrant of the sheriff for the ezecution; and also a notice of the case 
from the Boston WeeJely News-Letter of Thursday, Feb. 10, 1748, stating that the 
daughter Flizabeth, with whom the crime was committed, had absconded. 

6 The five cases are as follows: (1) Salem, Oct. 28, 1729: Peter Harding, tailor, 
for having carnal knowledge with his daughter ; gallows an hour, thirty-nine stripes, 
and capital/; MSS, Becords of the Superior Court of Judicature (1725-30), fol. 274. 
(2) Worcester, Sept. 19, 1752; Jonathan Fairbanks, husbandman, and Sarah Arm- 
strong, his wife’s daughter; Jonathan sentenced as above, except twenty stripes; 
ibid, (1752-53), fol, 181. (3) Springfield, Sept. 24, 1754: Joseph Severance and Eunice 
Classon, his wife’s sister; Joseph sentenced as above, except thirty stripes. (4) 
Eunice, particeps criminis in the preceding case, receives the same sentence, except 
twenty stripes : ibid, (1755-56), fol. 341. (6) Cambridge, Aug. 7, 1759: Judah Clark and 
Huldah Dudley, his wife’s daughter; Huldah sentenced as above, except thirty 
stripes; ibid. (1757-59), 655. 
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The New England Puritans were, of course, very serious 
in their efforts to check sexual immorality. Their laws are 
characteristic of the age. As yet small progress had been 
made in enlightened theories of crime and its punishment. 
Besides they were steeped to the core in Hebraism. More 
or less as a religious duty they accepted and re-enacted the 
harsh precepts of the primitive Jewish code. It is not a 
little curious, however, to see them preserving an ancient 
English usage, almost extinct in the mother-country — in 
some instances regulating it by statute — which “thwarted 
their endeavors for complete propriety.”’ This was the 
custom of pre-contract, contraction, or betrothal, which 
everywhere in New England was celebrated with due solem- 
nity. Such was the case in Massachusetts.^ By the Con- 
necticut statute, as already noted, the “contract” was care- 
fully distinguished from the “covenant;” and because many 
persons entangle themselves by rash and inconsiderate 
promises for their future joining in marriage, the act of 1640 
requires eight days’ public notice of the betrothal, after 
which a second period of eight days must elapse before the 
covenant is sealed.^ The pre-contract was in use also in New 
Hampshire^ and Plymouth. In the latter jurisdiction the 
“couple — having the consent of the parents or guardians, 
in the case of minors — made before two witnesses a solemn 
promise of marriage in due time, the ceremony having the 
formality of the magisterial weddings then in vogue.”® 

1 GoODmN, Filgrim BepubliCt 599, 600. 

2 Cotton Mathes, in his life of Danforth, says : “After his Contraction, accord- 

ing to the old usage of New England, xmto the virtuous daughter of Mr. Wilson 
(whereat Mr. Cotton preached the sermon), he was married unto that gentle-woman, 
in the year 1651 .”— Mathbb, MagnaUa, IV, c. 3, § 6, Vol. EC, 60. Qf, Dextbe, Congrega^ 
tionalrnn^^ n. 166, who cites also a statement in Mathbb’s Batio^ 112; likewise 
WiNTHBOP, Hist, of New England^ EC, 382 n. 2, whose mistake has already been men- 
tioned. Compare Eaelb, OmUyme <md 68 fE., who gives the “texts” of 

some of the betrothal sermons. 

8 Ckmn. Col, Bee,, 1, 47, 48. 

^SHXBiiBY, “Early Jurisprudence of New Hamp.,” Broods. New Mamp, Hist* 

5bc. a876-84),808. ^ 

5 Goodwin, Pilgrim Bepublic, 600; of, Plym, Col. Bee., XI, 172. 
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Undoubtedly pre-contract was derived from tbe English 
“espousals,” which, it has already appeared, were a direct 
survival of the beweddung of the Anglo-Saxon laws. But in 
New England the betrothal gained a peculiar legal signifi- 
cance. “The betrothed woman was put, both by law and 
social custom, one step above the woman who was not be- 
trothed, and one step below the woman who was married. 
This was so both as respects the civil and the criminal law.”^ 
In Massachusetts, Connecticut, and New Haven the “es- 
poused wife” like the married wife is to suffer death for 
adultery;^ while for fornication, on the other hand, the single 
woman and her partner in guilt are much less severely pun- 
ished. The betrothed woman “was sentenced to wear the 
brand of the ‘scarlet letter,’ precisely as if she were mar- 
ried.”^ 

Thus in New England the betrothal regained a sanction 
similar to that which it possessed according to primitive 
Germanic custom. It was, in fact, a kind of marriage. 
The espoused couple were separated from the world and 
placed in a relation whose sacredness might not be 
violated as respects others without the most serious 
consequences. On the other hand, it was entirely in 
harmony with this theory that when they “were guilty of 
incontinence with each other after pre-contract before mar- 
riage, their punishment was in general one half, or less than 
one half, what it would have been had there been no betroth- 
ment.”^ By the statute of Plymouth, for example, the 

iShiblby, loc. cit., 308. 

2WHITMOEB, Col, Law8 of Moss. (1660-72), 55, 128; Conn, Col, Bec.^ I, 77; New 
Haven Col, Bee,, II, 577 ; Tbxtmbttll, Blue Lame^ 60, 200. 

sShibley, too, cit,, 808. This is true of Connecticut for the entire provincial 
period: Acte and Laws (New Haven, 1769), 7, but apparently not of Massachusetts 
under the second charter. In New Hampshire under the Canfield Code, 1682, the 
betrothed woman is still treated as married, but whippingr is dispensed with: New 
Hamp, Prov, Papers, 1, 444, 445. But by the act of 1701 she is punished for fornica- 
tion as a single woman: ibid,, m, 224. 

^Sbibley, loc, cit,, SOS. 
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penalty in such cases was fifty shillings for each person and 
imprisonment for a period not exceeding three days, or if 
the guilty persons “will not or cannot” pay the fine, they 
are to suffer “corporal punishment by whipping” instead; 
while for transgression before contract the fine was twice as 
much.^ This was, in effect, to place a premium^ upon wrong- 
doing committed between the espousals and the nuptials. 
Naturally the immorality of such offenses seemed thus to be 
lessened; and, as will presently appear, a vast amount of 
sexual license was the natural result. 

The evil consequences of this anomalous state of the law 
were rendered all the more serious through the custom of 
“bundling” which obtained a wide prevalence in New Eng- 
land as it did also in New York and the other middle 
colonies. According to Stiles, who has produced the only 
general history of the subject, bundling “was practiced in 
two forms; first, between strangers^ as a simple domestic 
makeshift arrangement, often arising from the necessities of 
a new country, and by no means peculiar to America; and, 
secondly between lovers^ who shared the same couch, with 
the mutual imderstanding that innocent endearments should 
not be exceeded.”® It is the second form with which we are 

iThe whole of this ourioxis law may prove instructive. It is enacted ** That any 
person or persons that shall Gomit Camall Copulation before or without lawful! 
contract shalbee punished by whiping or els pay ten pounds fine apeece and bee Im- 
prisoned during the pleasure of the Court soe it bee not aboue three daies but if they 
bee or wilbee married [i, e,, a “ delayed ” marriage voluntarily solemnized or else 
marriage prescribed as a penalty] the one to the other ; then but ten pounds both and 
Imprisoned as aforsaid; and by a lawfull Contract the Court vnderstands the mut- 
uaU consent of parents or guardians if there bee any to bee had; and a soUemne 
promise of marriage in due time to each other before two competent witnesses [this 
being the regulation of pre-contract already mentioned in the text] ; and if any per- 
son or persons shall Comitt camall Coppulation after contract and before Marriage 
they shall pay each fifty shillings and bee both Imprisoned,'’ etc. — Flym% Ool* Beo., 
XI, 172, 95, 46. Originally the punishment for fornication was left in the discretion 
of the magistrates : ibid,, 12. 

2 Of, Shiblet, loc* Git,, SOS, 309. 

8 STiiiES, Bundling in its Origin, Progress, and Decline (Albany, 1871), 13, 14. 
Gbose, Dictionary of the Vulgar Tongue, thus explains the practice ; “A man and 
a woman lying on the same bed with their clothes on; an expedient practiced in 
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here most concerned; and in its origin this likewise appears 
to have been “a custom of convenience.” It was long 
regarded as a gross or licentious practice peculiar to New 
England. Thus Irving taunts the people of Connecticut with 
having tried to deprave the manners of the “Dutch lasses 
of the Nederlandts” through the introduction of that “hor- 
rible” usage.* But the Dutch maidens needed no lessons 
from their Yankee sisters in this regard ; for in their “ queest- 
ing” they had brought with them a form of bundling from 
Holland.^ Indeed, it is not at all improbable that in this case 
Pilgrim and Puritan alike may have been strongly influenced 
by Dutch precedent, as they certainly were in more impor- 
tant institutions. Such an inference seems all the more 
justifiable, for as yet no trace of bundling has been reported 
“in any localities of England itself, the mother country;”® 

America on a scarcity of beds, when, on such occasions, hnsbands and parents 
frequently permitted travelers to hunAle with their wives and danghters/’ This 
applies, of course, only to the flbrst named and less interesting form of the custom. 
In almost the same words as those used by Stiles, Masson, Journeys in Belochistant 
Afghanistan, etc.. Ill, 287, describes the bundling of lovers among the Afghans: 
see Adams, Some Phases of Sexual Immorality^ SI, note. In general on this custom 
consult Earle, Customs and Fashions, 62-64; Webden, Fee. and Soe. Hist, of N. E,, 
n, 739, 864. 

1 Irving, Knickerbocker's Hist, of New York (Philadelphia, 1871), BooklH, 
chaps, vii, viii, 217-28; cf. Stiles, Bv/ndling, 45 ff.; Adams, Some Phases of Seccual 
Immorality, 31. 

2 Queesting (a seeking, similar to English “ quest ”) seems to have existed until 
last century on the islands of Vlie, Wieringen, and perhaps elsewhere in Holland. 
“At night the lover has access to his mistress after she is in bed; and, upon an appli- 
cation to be admitted upon the bed, which is of course granted, he raises the qtdlt, 
or rug, and in this state queests, or enjoys a harmless chit-chat with her, and then 
retires. This custom meets with perfect sanction of the most circumspect parents, 
and the freedom is seldom abused. The author traces its origin to the parsimony of 
the people, whose economy considers fire and candles as superfluous luxuries in the 
long winter evenings. ”~Stilbs, op, cit., 35, 36, citing Carr, The Stranger in Ireland 
(1807). 

8 Adams, Some Phases of Sexual Immorality, 33. Mr. Adams, however, while 
pointing out the “ singular and to me unaccountable, fact” that traces of bundling, 
found so widely in the New Bngl€md colonies, have not yet been discovered in Eng- 
land, thinks that it “ could hardly have found its way as a custom ” from Holland 
or the other countries named ; and he mentions, byway of supporting his conclusion, 
its great prevalence in Cape Cod where, according to Palfrey, until about 1825, 
“ there was a purer strain of English blood to be found .... than could be found in 
any county of England.” But wherever the Butch settled the custom of bundling 
was tenacious, lasting in Pennsylvania at least until 1845: Eablb, Oustwns and 
Fashions, 63: and in New Vork at least until 1804: Stiles, op. cit., HI. 
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thoiigli in Ireland, Scotland, and Wales evidences of its 
recent existence are not wanting,^ and the custom seems 
clearly to be deeply planted in the ancient usage of the Grer- 
man race.® 

In New England, however, it was by no means confined 
to Connecticut.® It prevailed in the sister-provinces, and 
especially in both western ^ and eastern Massachusetts, down 
to the revolutionary period and perhaps for a good many 
years to come. Burnaby,® writing of his visit to that colony 
in 1769-60, gives a lively accoimt of the custom, under the 
name of “tarrying,” significantly observing that it takes 
place between the permission to pay court and the banns. 
In his view, bundling is on the whole an innocent practice, 
seldom being attended by evil consequences. On the other 
hand, that veracious historian, Rev. Samuel Peters, reproves 
Burnaby for presenting the custom in “an unfavorable light, 
and as prevailing among the lower class of people;” 
whereas, according to Peters, it exists among “all classes, to 

1 Stiles, op. cii., 14-85, who cites yarions authorities for Wales, especially 
Pkatt, Gleaning through Wale$^ HoUand, and Westphalia (Sd ed., London, 1797), I, 
105-7 ; and Bingley, North Wales (London, 1804) , II, 282. pf, also Ajdahs, op. cit., 32; 
and Bband, Popular Antiquities^ II, 98. 

2 Bundling probably has its origin in the “ proof-nights ” which formerly were 
widely prevalent among the Teutonic peoples of Europe : see Eisoheb, Ueher die 
ProbendchtCi 12 £E., 24 E., 32-36. 

8 Stiles, Windsor^ 495; Webdbn, JEcc. and Soc. Hist, of N. E., H, 739. 

4 Judd, Hadley ^ 247, 

5 ‘‘When a man is enamoured of a young woman and wishes to marry her, ho 

proi)Oses the affair to her parents n they have no objection, they allow him to 

tarry with her one night, in order to make his court to her. At their usual time the 
old couple retire to bed, leaving the young ones to settle matters as they can; who, 
after having sate up as long as they think proper, get into bed together also, but 
without putting off their undergarments, in order to prevent scandal. If the parties 
agree, it is all very well; the banns are published, and they are married without 
delay. If not, they part, and possibly never see each other again; unless, which is 
an accident that seldom happens, the forsaken fair one prove pregnant, and then the 
man is obliged to marry her, under pain of excommunication.’’ — Travels in North 
AmericOt 110, 111, Elsewhere he says that, while at first the practice may “ appear 
to be the effects of grossness of character, it will, upon deeper research, be found to 
proceed from simplicity and innocence.” — Ibid., 144. Cf, Adam s, op. dt,^ 31, note; 
and Lodge, Short History^ 438. The word “ tarrying ” is not always equivalent to 
“bundling,” having a more general meaning. Nor was tarrying or bundling always 
restricted to one night; see Stiles, BundUng^ 70, 71. 
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ilie great honor of the country, its religion and ladies.” ^ 
Again in 1777 Lieutenant Anbury, ‘‘a British officer, who 
served in America during the Eevolutionary War, and whose 
letters preserve many sprightly and interesting pictures of 
the maimers and customs of that period,” ^ chats racily of 
an invitation to bundle which he received at Williams- 
town, Mass, — a courtesy brought about through the scarcity 
of beds for the entertainment of strangers.^ Charles 
Francis Adams finds positive proof of the existence of the 
custom ‘‘within a ten-mile radius of Boston” at least until 
1781;^ and he also quotes a reference to it from a letter of 
Abigail Adams written three years later.® Nor apparently 
was bundling entirely abandoned in eastern Massachusetts 
until nearly fifty years thereafter, Cape Cod having the 
“dubious honor” of holding out against the “advance of 
civilization” in this regard until 1827.® The next year, in 

1 See Stiles, op. cit.^ 51-60, for a long extract from the lively account of Peters, 
who says that in Connecticut bundling is “as old as the first settlement in 1634;’* 
and that “ about the year 1756 Boston, Salem, Newport, and New York, resolving to 
be more polite than their ancestors, forbade their daughters bundling on the bed 
with any young men whatever, and introduced a sofa to render courtship more 
palatable and Turkish ; ” but with more “ natural consequences than all the bundling 
among the boors with their rurales pedantes through every village in New England 
besides.” Of course, all this must be swaUowed with a very large “ grain of salt,” 

2 Stiles, op. cit, 66. 

3 Anbuet, Travels through the Interior Parts of America; in a Series of Letters 
(new ed., London, 1781), II, 37-40: cited by Stiles, op. cit., 66 S. In a subsequent 
letter Anbury plagiarizes the passage &om Burnaby which we have quoted in a 
preceding note. 

* According to Woethington’s History of Dedham (1827), 109— “ a town only ten 
miles from Boston— I find that the Eev. Mr. Haven, the pastor of the church there, 
alarmed at the number of cases of unlawful cohabitation, preached at least as late 
as 1781 ‘ a long and memorable discourse,* in which, with a courage deserving of 
unstinted praise, he dealt with ‘ the growing sin * publicly from his pulpit, attribut- 
ing ' the frequent recurrence of the fault to the custom then prevalent of females 
admitting young men to their beds who sought their company with intentions of 
marriage.*”— Adams, op. ctf., 35. Stiles, op. ctf., 75-77, note, gives a long extract 
from Worthington, who represents Haven’s sermon as having had a powerful influ- 
ence in setting aside the custom of bundling. But already before this Jonathan 
Edwards had raised his voice against it. 

6 Adams, op. ctt, 85; citing Mas. John Adams’s Letters (1848), 161. 

3 Stiles, op. o£t., 110, note, where personal testimony is adduced. 
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Franklin county, Me., a letter to the Portland Yankee 
reveals the custom existing in full vigor.* 

According to the judgment of Stiles, bundling “came 
nearest to being a universal custom from 1750 to 1780,” 
Contrary to the popular view,^ it appears to have been 
confined to the more humble and less cultivated classes; 
“to those whose limited means compelled them to econo- 
mize strictly in their expenditure of firewood and candle- 
light.”® No evidence has yet been produced showing that 
it made its appearance in the main centers of New England 
civilization. 

Though bundling could arise only in a comparatively rude 
state of society, it seems in itself to have been neither very 
vicious nor very immoral- Yet manifestly it was easily cap- 
able of abuse. Under dangerous conditions it might readily 
degenerate into coarseness and vice. Such conditions were 
not wanting throughout the colonial era. The general tone 
of sexual morality was not high. The laws and usages 
already presented, which in effect invited transgression on 
the part of engaged lovers, afforded a constant temptation.* 
Bundling thus has its chief moral significance as an adjunct 

iSee the Appendix to Stilbs, op. c£#., 113-25, where an article from the Yankee^ 
of Ang. 13, 1828, containing the letter mentioned, is gnoted. A search in the mann* 
script court records reveals not a single clear case of b un d l ing. On Jan. 80, 1700-10, 
Jane Lee, widow, was presented and acquitted in Charlestown for conduct resem- 
bling bundling; MSS, Becords of the Court of Sessions of Suffolk, 1, 202. There 
is a more probable example in the MSS, Becords of the Court of General Sessions 
of Middlesex (Deo. 15, 1702), 1, 137. 

2 Thus Shtblbv, “Early Jurisprudence of New Hamp.,” Procds, New Samp, 
Sist, Soc, (1876-84), 308, declares that “the practice prevailed very largely in New Eng- 
land, among the rich and the poor, the educated and the uneducated, the cultivated 
and the uncultivated.” 

8 Sttlbs, op, cit,, 65, 106. Adaus, op. eit., SI, 32, 86, reaches the same conclusion. 
“ It was,” he says, “ a practice growing out of the social and industrial conditions of 
a primitive people, of simple, coarse manners and small means,” and probably did 
not exist in Boston, Salem, or Plymouth. 

*So also in Holland, it is interesting to note, bundling appears in connection 
with the practice of public betrothals as the cause of ante-nuptial transgressions. 
See Towushend’s speech on the Hardwicke act in Dobbbtt-Hansabd, ParMamentorg 
Debates, XV, 56-59. 
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)f pre-contract wliich must be held responsible for a very 
arge share of the sexual misconduct revealed in the judicial 
’ecords. Before the general court of Plymouth the cases of 
‘imcleanness” after contract and before marriage are very 
lumerous. According to Groodwin, they averaged one a 
fear; and this appears to be a conservative estimate. By 
ictual count the records of that colony, for the twenty-eight 
fears between 1633 and 1661, show at least twenty-four 
sentences for ante-nuptial offenses, chiefly after betrothal; 
while during the seventeen years following 1661 there are not 
less than forty-one such judgments. Members of some of 
the most illustrious families of New England were guilty of 
indiscretions in this regard/ In several of the early cases 
the husband was publicly whipped in view of the wife, who 
sat near in the stocks.^ 

The manuscript records of two counties of Massachusetts 
for a portion of the seventeenth century appear to demon- 
strate that such ‘‘miscarriages” before complete wedlock 
were not less frequent in the Bay Colony,® A thorough 


1 “ There was.Peregrine White, the first-bom child of the Colony euid stepson of 
Governor Winslow ; Thomas Cushman, J r., son of the elder ; James Cudworth, Jr., son 
of the future general and deputy-governor, and Jonathan, his brother; Samuel 
Arnold, Jr., son of the Marshfield pastor; Isaac Bobinson, Jr., grandson of the 
great Leyden pastor; Thomas Delano; Nathaniel Church; and other scions of 
leading families.”— Goodwin, Pilgrim B^ublic^ 600, who, thinks it a mistake to 
suppose that generation “ below the present in general purity of life ; ” since the 
pre-contract was “ a sort of semi-marriage” and “ such cases were ferretted out and 
recorded” with “impartial diligence.” 

2Gk)ODWiN, pp. cit, 600; cjT. New Samp, Prov, Papers^ I, 386, 445. Bbbeman, 
Hist, of Cape Cod^ 1, 167, 168, gives the following forms of sentence : “A. F. for hav- 
ing a child bom six weeks before the ordinary time of women after marriage, fined 
for uncleanness, and whipt, and his wife set in the stocks.” “ C. E., for abusing him- 
self with his wife before marriage, sentenced to be whipt publicly at the post, she to 
stand by whilst the execution is performed. Done, and he fined five pounds for the 
trouble.” 

2 In addition the records of the court of assistants for the ecurly period contain 

six oases, in each instance the husband alone being punished; two cases in 1635, one 
in 1637, one in 1639, two in 1640: Mass, Col, Bee., 1, 163, 193, 269, 296, 297; and three 
cases where both husband and wife were fined, condemned to stand in the market 
place, or to confess on Lecture Day : Bee, of the Court of Assisfawfe, in 

Whitmobb, Bib, Sketchy xxxi, xxxiii, xxxvii. 
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analysis of the records of the county court of Suffolk, cover- 
ing the ten years 1671-80, brings to light twenty of these 
cases, while during the same period there are forty-three 
instances of transgression by ^‘single women.” ^ Now, it is 
important to remember that the statutes of Massachusetts, 
unlike those of Plymouth, do not discriminate between the 
offenses of single persons and those committed with each 
other by espoused lovers.^ The question therefore arises as 
to whether the custom of pre-contract — for pre-contract was 
not established by law in that province — can be held in any 
way accountable for these facts. A comparison of the penal- 
ties imposed in the two classes of cases, as exhibited in 
Tables I and II, shows that an affirmative answer must be 
given. The sins of betrothed persons are in general punished 
with far less rigor than those of single men and women. 
Thus twenty-one out of forty-three single women, and eight 
out of thirteen single men, are sentenced to stripes alone, 
nineteen of them receiving each from fifteen to forty lashes; 

1 These are in the Athenasum copy of the MSS. Becords of the County Court of 
Svffolk^ 1671-80. There is also a xu]iq,Tie example in the MSS. Early Court Files of 
Suffolk (1675), No. 1412. This is a case of appeal to the assistants from the county 
court at Salisbury, where John Garland and wife had been fined £5 for having a 
child eleven weeks too early. On his appeal John says, significantly: “I and She 
had parents Concent to marry and Legally published & Stayed after publication a 
Considerable time, that had any Such Act been comited by us wecouldhauepreuented 
it by marrying sooner ; ” and he further alleges that it was an untimely birth caused 
by the wife’s fall. In reply, the attorney for the county of Norfolk said Garland had 
pretended to quote ‘^Aristottle” to prove a child might come in the seventh month, 
but that if the court “please to Cast an eye vpon John garland .... they will judg 
TTim to be no deepe man in phylosophie.” Whereupon the worthy barrister, rejecting 
pagan learning, imparted the following bit of strictly orthodox biology: “It was weU 
knowne to the Honored Court at Salisbury that the usuaU time of woman was a set 
time As in genesis the 18 and the 10 compared with 2 of kings the 4th & the 16 verse, 
the Honored Court likewise knew that that time wast aboue seauen month as is the 
first of luke the 86 vers compared with the 39 & 40 and 56 & 57 verse of that chapter.” 
The “jury” reversed the decision of the lower court. 

2 “If any man commit fornication with a single woman, they shall be punished, 
either by enjoining marriage, or fine, or corporal punishment, or all or any of these,” 
as the court may determine: Whxtmoeb, Col, Laws of Mass. (1660-72), 153. Later 
disfranchisement, in the case of a freeman, was added: ibid.^ 231. See also Whit- 
MOEB, op. at, (1672-86), 54, 208; C<mn, Col. Bec,^ I, 527; New Haven Col, Beo,^ n, 590; 
Flym, Col, Bee., XI, 12, 46, 95, 172. 
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TABLE I 

Cases ov Fobnication bbfoeb Maeeiagb rsr the Counti Couet op 
SUPPOLK COUNTT, MASS., 1671-80 

L Fine only 3 married couples 


£6 (both) 

- 1 

(( 

a 

£3 “ 

1 

u 

cc 

40s. “ 

- 1 

a 

a 

2. Fine and confession before the congrega- 

tion or stripes 

2 

ct 

a 

3. Fine or stripes 

16 

a 

ce 

a) Fine — 

£6 (both) 

3 

u 

u 

£4 “ 

- 3 

u 

u 

£3 “ 

1 

tc 

6t 

60s. « 

- 1 

u 

u 

40s. “ 

7 

u 

u 


b) Stripes — 

20 2 husbands 0 wives 

15 12 « 2 « 

10 1 “ 13 


TABLE II 


Cases op Fobnioation bt Single Pbesonb in the County Couet op 
S xjppoLK CoiwTT, Mass., 1671-80 

The most noticeable feature of these cases is the tendency on the part of single 
men to confess the crime and accept punishment, besides becoming bound as puta- 
tive fathers. All the convictions for fornication are by confession or pleading guilty. 


1. Single women convicted 
a) Fine or stripes 
£16 or 20 stripes 


20 
16 
20 
16 
16 
10 
16 
,10 

b) Stripes alone 


£6 or 
£3 or 


50s.or 


40s, or 


« - 


48 

22 

1 

1 

4 

1 

3 

3 
2 
2 

4 
21 


40 (20 each, in two places) 2 


30 - - - 

20 - 

16 - - - 

10 - - - 

2. Single men, confession 

а) Fine or stripes 
£6 or 20 stripes - 
40s. or 15 stripes - 

б ) Stripes alone 

30 - - - - 

20 - - - 
e) Futatire fathers 


2 

11 

4 
2 

13 

5 

4 
1 
8 
3 

5 
17 
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while in no case is a single man or woman merely i&ned. On 
the other hand, out of twenty married couples punished for 
ante-nuptial misconduct, fifteen are given the choice of fines 
or stripes, three are merely fined; and in no instance is whip- 
ping alone the penalty decreed. Furthermore, the fines are 
on the average smaller in these cases than in others, although 
as regards both fines and stripes the sentences are sadly lack- 
ing in uniformity. The conclusion seems irresistible that, in 
harmony with popular sentiment, the courts, exercising the 
discretion granted by the statute, were inclined to deal more 
leniently with the faults of the betrothed than with those of 
less favored bachelors and spinsters. 

Similar evidence is afforded by the incomplete records of 
the county court of Middlesex for the period 1629-86, sup- 
plemented by the Files. These contain in all thirty cases of 
transgression before marriage, eight of which fall within the 
ten years covered by the Suffolk records already considered. 
Most of the severe sentences (Table III) occur in this period 
and the six years immediately following, although the heaviest 
fine, twenty pounds for the couple, is imposed in 1663.^ 
Seemingly, from the few cases known, single persons were 
treated more harshly than those who were betrothed.^ 

1 June 16, 1663. At a connty court at Charlestown, “Daniel Weld and Bertha his 
wife convicted of fornication before marriage, appeared and made humble acknowl- 
edgment of their sin craving the favor of the court. Admonished seriously to con- 
sider their great sin and fined £10 apiece. Execution respited during the pleasure 
of the court.”— AraS, Records of the Cormty Court of Middlesex^ 1, 243. On the same 
day before the same court John Roy and wife were convicted of the same offense, 
and “pleaded that it was committed a fortnight after their solemn contract in mar- 
riage and being hindered of marriage were overcome by the temptation.” They had 
to pay only 40s. : ihid.y 241. 

2 In these volumes there are five cases of fornication by single persons. Lx the 
first, April 4, 1654, the two culprits got each twelve stripes; in another, April 1, 1684, 
a married man and a girl were parties, the man being sentenced to pay £20 or re- 
ceive thirty stripes, the woman, £5; and in one instance, October 2, 1677, the woman 
was “whipt fifteen stripes.” More cruel was the fate of Sarah Pore. On July 7, 
1785, for refusing to name the father of her two children, she was condemned “to be 
whipt severely twenty stripes and to lie in the house of correction for twelve months, 
there to be kept at hard labor and to be whipt once a month until she confess.” Of 
course, on August 14, she named the man. For these cases see M88. Records oftM 
County Court of Middlesex^ 1, 39; m, 107, 194; IV, 97, 171, 173. 
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On presentment by tbe grand jury' or voluntarily con- 
fessions were made by wives and husbands before the court; 
and these documents contain evidence of the close relation 


TABLE III 


Cases op Foenication bbpoeb Maeeiagb in the County Couet op 
Middlesex County, Mass., 1649-86 [Except 1663-71] 


During the same period these 
single persons. 

1. Pine only 

£20 (together) 

£5 “ - - 

£4 “ - ■ 

£3 « - - 

40s. “ 

2. Fine or stripes 

а) Fine ... 
£10 (together) 

£6 “ - • 

£4 « - - 

£3 “ - - 

60s. (wife) . . . 

б) Stripes ... 

20 . . - . 

15 ... . 

10 - - - . 

3. Stripes only 

16 ... . 

4. Confessions and petitions - 
6. Convicted and respited - 


contain five cases of fornication by 

15 married couples 


- 1 

U 

it 

3 


it 

- 6 

a 

it 

- - 2 

u 

it 

- 3 

u 

it 

- 10 


it 

. 5 

n 

it 

1 

ii 

it 

- - - 3 

it 

it 

1 

. . 1 

it 

a 

- 10 

u 



6 husbands 0 wives 
1 “ 0 

3 « 10 « 

1 “ (the wife 50s. or whipped) 

- 3 married couples 

. 1 << 


existing between the colonial church and state. On October 
31, 1671, for instance, Christopher Wheaton and Martha his 
wife were sentenced in Boston to make an acknowledgment 
*‘in publique at Hull to y® Satisfaction of y® Congregation, 
& pay twenty Shillings fine,” on pain of being whipped 

iSee the long petition and confession of Samuel and Elizabeth Manning, -who 
had been presented by the grand jury of Middlesex. It is expressed in perfervid 
pious phrase, much like the “ church confession ” presently referred to : M88. File$ 
of the Comity Court of Middlesex^ June, 1664. 
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ten stripes each, by the constable.^ An elaborate ‘‘church 
confession,” found among the Middlesex Files, woxdd seem 
to prove that in another case the decree of the court was 
obeyed; and that the written acknowledgment made before 
the congregation was returned to the court for record.^ 

The files and records of the same two counties, supple- 
mented by the record of the superior court, may next be 
examined for the period of the second charter. The im- 
pression made by their contents is decidedly disagreeable 
and depressing. The coarser and more heinous sexual crimes 
are growing more frequent, although due allowance must be 
made for the increase of population. Indeed, the bulk of 
the records of the general sessions appears to be concerned 
with sexual immorality of almost every kind.® Inquiry is, 
however, here restricted to the two classes of cases thus far 
considered. For convenience the material is treated chrono- 
logically in two divisions. The first division covers the 

1 M88. Records of the County Court of Suffolk, 22. There was another sentence of 
this kind at the same session of this court. 

2 See the acknowledgment of Samuel Wright and Lydea his wife beginning; 
for as much as wee are heere called to confess our sine before God and his people 
wee doe therefore heere accnowlidg that wee haue sined in that wee haue brokne 
the seuenth comandmente in neglecting of our deuty therein required and comitinge 
the sine forbiddene : to the dishonour of God and Scandalizinge of the gospel ; ” and 
so on in scriptural phrase to the extent, in the author’s copy, of a large typewritten 
page: MSS. Files of the County Court of Middlesex, Oct., 1664. 

3 There are (1) many cases of bastardy, the woman being usually fined or 
whipped and the man in most cases sentenced merely to contribute to the child’s 
support; for a few examples see MSS. Records of the Court of Gen. Sessions of Suffolk, 
I, 112 (1705), 190, 192 a709); II, 234 (1719); HI, 154, 308 (1724); IV, 331 (1731); MSS. 
Records of the Court of Gen. Sessions of Middlesex, n, 197, 203, 204 (1729^) ; (2) 
Trining of bastard, at least ten convictions between 1692 and 1725, in nine of which 
the woman was sentenced to death; and not less than a dozen presentations and one 
capital sentence after 1725 ; see examples in MSS. Records of the Superior Court of 
Judicature, H (1686-1700), 49, 50; IH (1700-1714), fol. 270; ihid. (1725-29), fol. Ill; iUd. 
(1772), fol. 98; ibid. (1757-59), 295; (3) miscegenative fornication, a number of cases, 
the white woman almost always receiving twenty stripes: examples in MSS, Records 
of the Court of Gen. Sessions of Suffolk, 1, 144 (1706), 206 (1710) ; II, 43, 45 (1713) ; (4) 
rape, at least two cases: MSS. Records of Superior Court of Judicature (1739-40), 
fol. 225; ibid. (1767-68), fol. 261; (5) prostitution of wife, one case: MSS. Minute 
Books of the Court of Gen. Sessions of Suffolk, IH, Dec. 3, 1756. The darker crimes 
were, however, not unknown to the iwriod of the first ch€urter. Between 1674 and 
1681 in Massachusetts four persons were sentenced to death for rape: Noble, 
Records of the Court of Assistants, 1, 21, 50, 74, 199. 


period ending in 1726; and the second the years 1726-80. 
Within the former period (Table IV) the records of the 
general sessions of Suffolk for the years 1702-26, inclusive, 

TABLE IV 

SumiAE^ OP Foenioation Cases Bepoeb the Gbnbeaii Sessions op Stjppolk 
County, 1702-25, and the CENESAii Sessions op Middlesex 
County, 1692-1725 

Between 1702 and 1725 the following cases brought conviction 
before the general sessions for Suffolk county: 

Cases of fornication where the woman alone was sentenced - 104 
Cases of conception before marriage with fine, and in a few 
cases fine or whipping for husband, or both husband 

and wife 48 

Cases of woman fined or whipped, and putative (or acknowl- 
edged) father sentenced to maintenance of child - - 44 

Between 1692 and 1725 there were the following convictions 
before the general sessions for Middlesex county (each case stands 


for both man and woman if both were tried): 

Cases of fornication 135 

Cases of fornication and conception before marriage - - 165 


yield forty-eight cases of conviction of married couples for 
pre-nuptial misconduct, as compared with 148 cases of single 
women sentenced for the same offenses.^ The corresponding 

1 Here are two typical cases : 

Aug. 27, 1711: “Joseph Holbrook and Mary Cooke .... being presented . , . , 
for fornication, He appeared and owned the same; and that he is since Married to 
her. Ordered That [he] .... shall pay a Fine of Three pounds in behalf of himself 
and his 2d Wife & Costs .... standing Comitted.”— MSS. Becords of the Court of 
Gen, Sessions of Suffolk, 1, 284. 

April 4, 1721 : “ Mary Shaw the Wife of Benjamin Shaw .... being presented 
for having a child in September last, about five Months after Marriage, appeared 
and owned the same. Ordered That [she] .... pay a fine of Forty Shillings .... 
Costs .... standing committed.”— Ihtd., m, 83. 

A sentence that includes the alternative of whipping is rare ; for an example 
(July, 1702) see iMd,, 1 , 4, The proceedings in the case of Benjamin and Hopestill 
Allen, March 5, 1696-7— Nov. 23, 1698, are especially instructive. They were presented 
by the grand jury of Bristol for having a child within six months after publishment, 
Hopestill was fined 50 shillings, or to be whipped ten stripes. On appeal to the 
superior court the legality of the marriage was called in question. The privilege of 
appeal was granted by special act of the legislature: with the MSS, Barly Court 
Files of Suffolk, No. 3728, compare the MSS, Becords of the Superior Court of 
Judicature, IX, 198; and the petition and act regarding appeal in MSS, Mass, 
Archives, XL, 476, 478, 483. 
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records o£ the general sessions of Middlesex for the years 
1692-1726 contain the extraordinary number of 166 cases 
of the first class, as compared with 136 of the second. In a 
great many instances the husband or both husband and wife 
appear “freely and voluntarily” and confess their guilt. 

TABLE V 

FoENicATiour Cases bbpoeb the Generaii Sessions op Middlesex County, 
Mass., for Each Quinquennium, 1726-801 



Quinquennium 

i 

S 

1 

S3 

1 


1 

Jg 

uS 

1 

eo 

s 

1 

us 


Single women 












523 

Appeared and confessed 


13 

2 

4 

12 

4 

10 

6 

5 

13 

21 


Confessed on recognizance 

2 

3 

12 

3 

9 

7 

9 

6 

4 

2 

2 


Pleaded guilty 

9 

2 

3 

12 

10 

4 

11 

11 

13 

5 

2 

. . 

Pleaded guilty and named man 

1 

3 

1 

4 

5 

6 

21 

18 

16 

7 

3 

. . . 

Conf . on recogniz’nce and named man 

10 

4 

6 

4 

3 

6 

16 

11 

15 

9 

1 

•t • • 

Appeared, confessed, and named man 

4 

15 

5 

1 

5 

4 

3 

9 

15 

16 

45 


Married couples 












160 

Appeared and confessed 

37 

65 

16 

3 

1 


1 






Pleaded guilty 

15 

9 

8 

1 

1 








Pleaded not guilty, but convicted , . 

2 


1 










Wives 2 













Appeared and confessed 

2 

1 

3 


1 




1 




Pleaded guilty 

3 




1 

2 

*6 

*7 

4 




Total 

85 

115 

57 

32 

48 

33 

77 

68 

73 

52 

74 

! 

714 


This is especially true during the decade following 1716, 
there being five such confessions at one sitting of the court, 
four of them on one page of the record. 

The results for the later period (Table V) are still more 
striking. Before the Middlesex court alone, during the 
fifty-five years commencing in 1726, were 623 cases of single 

1 In addition to the 714 cases comprised in the table, during the same period 73 
single men, perhaps all involved in those cases, were before the court as follows: 
putative fathers, 54; settled out of court, 9; appeared and gave bond to save the 
town, 8; fornication, pleading guilty, 2. Of these one (1750) was fined £5; and one 
(1782) was given the choice of 10 shillings or ten stripes. 

2 Fornication before marriage (presumably with husband). 
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women and 191 cases of married couples ; but 189 of these 
couples were tried during the twenty-five years ending in 
1760 — there being but two isolated cases of confession after 
that date — and 181 within the first fifteen years. On the 


TABLE VI 

Penalties Imposed in Cases Comprised in Table V i 


Fine 

Single 

Women 

Married 

Couples 

Wives 

Fine 

Single 

Women 

Married 

Couples 

Wives 

£12}^.... 

m 

1 


208 

43 

3 


£9 




15s 

20 



£6 


2 


10s 

96 

2 

*2 

£5 


37 


5s 

169 


16 

£4 

4^ 

61 

*3 

4s 

11 



£3 

mnm 



3s 

13 


2 

50s 

KM 


‘i 

2s 

mm 



40s 


2 

4 

Is 

■M 


*i 

30s 



3 

Total . . 

494 

109 

32 

25s 

8 

‘i 

•• 






other hand, 337 single women were convicted during the 
twenty-five and 257 during the same fifteen years. Again, 
118 out of the 181 married couples tried between 1726 and 
1740 appeared and, presumably, freely confessed their faults. 
The leading years in this regard are 1730 with twelve, 1732 
with twenty-nine, and 1734 with sixteen confessions. The 
leading quinquennium is the second (1731-35) with sixty- 
six confessions as compared with thirty-nine in the first 

1 In general the later the date of the case, the smaller the fine. With few 
exceptions fines of 25 shillings or less are after 1745 ; and most of those for 5 s hillin gs 
or under are many years later. The “married couples ” and the “ wives ” are only 
fined. Eight “single women” have the alternative of fine or stripes as follows: 
One (1784), £5 or 5 stripes; two (1755, 1770), £3 or 10 stripes ; two (1746, 1756), 50 shil- 
lings or 10 stripes, the first being an “old offender;” one (1751), an “old offender,” 
40 shillings or 10 stripes; one (1758), 10 shillings or 10 stripes; one (1761), 5 shill in gs 
or 10 stripes. One woman (1747), whose child is a mulatto bastard, is given 20 stripes 
and sold into “service.” In two similar cases (1759, 1772) 10 and 20 stripes respect- 
ively are deemed sufficient; while in another instance (1761) an “old offender” is 
sentenced to 20 lashes. In the later years, it will be noted, stripes decrease in money 
value. On the other hand, with the progress in humanism, they are probably lighter 
and therefore worth less. 
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(1726-30) and nineteen in the third (1736-40). To offset 
these figures we find thirteen presumably voluntary confes- 
sions by single women in the second quinquennium, none in 
the first, and two in the third. These facts seem to point 
directly to the action of special causes in producing this 
land of immorality, or, at any rate, its confession. Whether 
this action was local for Middlesex cannot positively be 
determined from these documents alone; although, as will 
soon appear, other evidence shows that this cannot be 
assumed. After 1725 the records for Suffolk are incom- 
plete ; but it is surprising that during the seven years (Sep- 
tember, 1726, to October, 1732) covered by Table VII there 
were in that county only seven convictions of married 
couples, not one of whom freely confessed, as compared with 
forty-eight cases of single women, including one confession. 

There can be little doubt that in the eighteenth century, 
just as in the age preceding, the general cause of this ante- 
nuptial immorality — and probably also of some part of the 
similar misconduct of single persons whose engagements 
were not followed by wedlock — was the custom of solemn 
pre-contract which still survived. During the second quar- 
ter of the eighteenth century the penalties were relatively 
severe, though not so rigorous as during the period of the 
first charter; but the facts exhibited in Table VI show that 
the courts still treated pre-nuptial offenders more mercifully 
than those who were not married. 

To determine the special cause of the sudden rise in the 
number of confessions during the same period is a more 
difficult matter. It is not improbable that a suggestion of 
Charles Francis Adams, regarding another aspect of the 
problem, may give us a clue to its right solution. Already 
the practice of church confession of these offenses, in obedi- 
ence to judicial decree, has been noticed ; and independently 
of the courts, as a religious expiation, such acknowledgments 
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were required by the authority of particular churches. In 
the eighteenth century, if not earlier, under the “seven 
months rule,” the culpable parents were forced to humble 

TABLE Vn 


Foenication Cases bepoeb the Gbnbeal Sessions of Suffolk County, 
Mass., Sbptembeb, 1725, to Ootobee, 1732 1 



Yeae 

1 


1 

1 

I 

1 

i 

g 

TH 

B 

TH 

ss 

iH 

1 

Single women : 

dnnfftpsftd - 









1 

£S or 10 stripes 



1 







Pleaded guilty * 









8 

£4: or 10 stripes 



2 






d63 or 10 stripes 



2 



1 




£2 or 10 stripes 




1 


1 


1 


Pleaded not guilty, but convicted 









3 

d65 or 10 stripes 






1 




10 stripes 




1 


1 

* * 



Pleaded guilty and named man 









35 

i65 or 10 stripes 


1 








j64: or 10 stripes 1 

2 

2 

1 


2 





d63 or 10 stripes 

1 

2 

2 

5 

3 

i 

3 

1 


£2 or 10 stripes 




1 

1 


1 

3 


Came in freely and accused a man 









1 

£2 or 10 stripes 







1 

I 


Married couples : 

Fornication before marriage, man alone accus’d 
20s. or 10 stripes 








r * 

2 






i* 

i* 



Fornication before mar’ge, woman alone accus’d 
40s, or 10 stripes 









*5 


i 



1 

*1 



20s. or 10 stripes 

i’ 

1 


















Total 

4 

7 

7 

7 

7 

10 

6 

5 








themselves before the whole congregation or else expose their 
innocent child to the danger of eternal perdition.^ Yet, in 

1 During the period are also fifteen cases of putative fathers. Yoliintary accusa- 
tions of putative fathers were looked on with suspicion. In the fragments of later 
records of Suffolk it is not uncommon for the court to refuse to put the woman on 
her oath in such cases. 

2 By this role children bom in less than seven months after marriage were 
refused baptism, that is, were put in peril of eternal damnation, unless the parents 
made public confession of their fault before the whole congregation: Adams, 5ome 
Phases of Sexfuxil Immorality^ 20 ff. 

In like spirit other offenses were subjected to church discipline. For minor 
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spite of the fact that the clergy had thus devised a punish- 
ment more terrible to bear than the fines or stripes imposed 
by the criminal law, during the very period tinder consider- 
ation the church records show a great increase in the 
number of confessions. Adams suggests that an expla- 
nation may be found in the religious excitement which gen- 
erally prevailed during the second quarter of the eighteenth 
century, the period which includes the “Great Awakening” 
under Whitefield in 1740, the Northampton revival of 1735, 
“engineered and presided over by Jonathan Edwards,” 
and earlier “harvests” of the same character.’ At Brain- 
tree, for example, there was a vast increase in the number 
of church confessions during the pastorate of John Hancock, 
1726-43. It was “everywhere noticed that the women, and 
especially the young women, were peculiarly susceptible to 
attacks of the spiritual epidemic. Jonathan Edwards for 
instance mentions, in the case of Northampton, how the 

shortcomings, such as cheating, the cnlprit, after examination, was required to give 
“Christian satisfaction ” by public confession of penitence. If he refused, he was 
“ suspended ” from the communion. For adultery the penalty was “ excommunica- 
tion” on refusal to confess : and this punishment in Puritan New England meant as 
complete a social ostracism as it did in old England during the Middle Ages. Some- 
times the most shameful wrongs resulted from these church trials; and this is well 
illustratedby the case of Abigail Muxon who, in 1788, on the unsworn testimony of 
two gossips, was condemned for alleged misconduct, thirty years after she was 
“suspended” on the same charge. She positively declared the evidence of the 
witnesses false. She was then an old woman ; but “ there was no friend or attorney 
to represent her before the self-righteous tribunal; and without cross-examining the 
unsworn witnesses, the church voted (men only were allowed to vote) that she is 
guilty of the charge.” For weeks she refused to “confess,” although she was 
“ admonished ” by the parson and “ labored ” with by the brethren. At last before a 
tribunal of six ministers “her excommumcation was pronounced by Parson Everitt, 
who in his condemnation describes her ‘as being visibly a hardened and impenitent 
sinner out of the visible Kingdom of Christ, one who ought to be viewed and treated 
by all good people as a heathen and publican in imminent danger of eternal perdi- 
tion’ ” : For a full discussion of this case see the fascinating book of Buss, 
Colonial Times on Buzzard's Bay^ 99-101, 111-14. 

1 Adams, op. cif., 26 ff. The following scarce works are in the Harvard library: 
Jonathan Edwaeds, Thoughts concerning the Present Revival of Religion in New 
England (London, 1745) ; Chaxjncbt, A Letter from a Gentleman to Mr. George 
Wishart .... concerning the State of Religion in New England (Edinburgh, 1742), 
criticising Tennant and Whitefield ; The State of Religion in New England (Glasgow, 
1742) ; and especially the Letter from New England (1742), 4, describing the symptoms 
of “ conversion.” 
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yotmg men of tliat place had become ‘addicted to night- 
walking and frequenting the taverns, and lend practices,’ 
and how they would ‘get together in conventions of both 
sexes for mirth and jollity, which they called frolicks ; and 
they would spend the greater part of the night in them 
and among the first indications of the approach of the epi- 
demic noticed by him was the case of a young woman who 
had been one of the greatest ‘company keepers’ in the 
whole town, who became ‘serious, giving evidence of a heart 
truly broken and sanctified.’ This same state of affairs 
doubtless then prevailed in Braintree, and indeed throughout 
New England. The whole community was in a sensitive 
condition morally and physically.” ^ The morbid quickening 
of the conscience would thus naturally result in a greater 
number of confessions rather than in an increase of sexual 
license ; and this same cause seems adequate to explain the 
extraordinary number of confessions which we have found 
in the contemporary court records.^ Besides, after the sin 
had been disclosed before the congregation, an acknowledg- 
ment in court would almost necessarily follow. It would be 
very strange, however, if there were not a considerable 
increase in immorality. The practice of bundling, as 

1 Adams, op. cit.^ 28. 

2 The church confessions of married couples and single persons continued long 
after confession ceased to be made in court. In G-roton the “seven months rule” 
was put in force in 1765 and not abrogated until 1803. Under its operation “the 
records of the Groton church show that out of two hundred persons owning the 
baptismal covenant in that church during the fourteen years between 1761 and 1775 
no less than sixty-six confessed to fornication before marriage. The entries record- 
ing these cases are very singular. At first the full name of the person, or persons in 
the case of husband and wife, is written, followed by the words * confessed and 
restored ’ in full. Somewhat later, about the year 1763, the record becomes regularly 
‘Confessed Fornication’ which two years later is reduced to ‘Con. For.;’ which is 
subsequently still further abbreviated into merely * C. F.’ During the three years 
1789, 1790, and 1791 sixteen couples were admitted to fuU communion; and of these 
nine had the letters ‘ C. F,’ inscribed after their names in the church records.” The 
practice existed at Dedham, Roxbury, and probably throughout Massachusetts: 
Adams, op. cit.^ 20-23, citing Btjtlbib, History of Groton^ 174, 178, 181 ; WoBTHiNCt- 
TON, History of Dedham^ 108, 109 ; and JEi^ort of Boston, Becord Commission^ vi, 9S, 
passim. 
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Adams beKeves/ may bave afforded ready opportunity. Any 
violent or protracted disturbance of the mental or nervous 
equilibrium, often tending to produce sexual excesses, would 
be sure to find “vent” in so dangerous a custom, especially 
when sanctioned by the recognized doctrine of betrothal. 

Finally it is not without interest to note that the higher 
legal significance of the “contraction,” as compared with 
that of the English sponsalia^ is due mainly to the influ- 
ence of the Jewish law. The code of Moses mentions no 
fixed ceremonies for concluding marriage.^ But precisely 
the same relation as by the Puritans is fixed between 
marriage and betrothal. For criminal assault upon the 
betrothed “damsel that is a virgin” and for adultery the 
death penalty is prescribed.® Later, however, the rabbinical 
law establishes “certain legal formalities for the act of con- 
cluding marriage. The act consisted of two distinct parts, 
intervened by the lapse of a certain time, the betrothment 
and the nuptials.” * To constitute a legal betrothment the 
mere consent of the parties did not suffice. The perform- 
ance of a solemn act was required. This consisted in the 
man’s giving to his chosen bride in the presence of two 
witnesses either a written instrument, shHaVy or a piece of 
money, kaseph, and saying: “Be thou consecrated (wedded) 
to me.”® The contract thus made is not a “mere promise 

1 Adams, op. 31 ff., 34. Judd, History of Hadley (Northampton, 1863), 247, 
note, mentions Jonathan Edwards’s sermon against bundling. 

2 MiELZiNBjt, The Jewish Law of Marriage and Divorce^ 75. 

8 Dent. 20 : 7 ; 22 : 22-29. ^ Miblzinbb, op. cit.^ 75. 

^Ibid., 78. “As the formality of contracting marriage by money had in the 
Eabbinical Law merely a symbolical character, a coin of the least value (the 
peruta^ the smallest used in Palestine), and even any other object representing such 
a value, could be used.”— Ibid., 79. The practice may have been derived from the 
Eoman coempUo, “ The rabbinical formality differs, however, from the Eoman in 
this, that the act is done by the man only; he gives the money or its value, and he 
speaks the formula, while her consent is expressed by her silent acceptance of both. 
This passivity on her side is in consequence of the Talmudic principle based on the 
expression used in the Mosaic law; *If A Man Taketh A Wife;’ he takes and she is 
taken; he is the active and she the passive psxts.^^--Talm. Kidditshin^ 26 and 36: 
MIBQL 2 XNBB, op. ctt., 78 n. 2, During the Middle Ages it became customary to use a 
pi ftTTi ring instead of the piece of money: t6td., 79, 80. 
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to marry,” with, civil consequences for non-fulfilment. ‘‘It 
is the very initiation of marriage. The betrothed parties 
are in some respects regarded as married, though not yet 
entitled to the marital rights nor bound to fulfil any of the 

mutual duties of conjugal life The betrothment 

could be dissolved only through death or a formal bill of 
divorce.” ^ 

Among the Jews it was quite customary for the betrothal 
to be preceded by an “engagement,” but it was not legally 
required.® The Puritan went farther in this regard, regu- 
lating proposal and courtship, as well as the pre-contract 
and nuptials, by statute. 

V. BEEAOH OE PROMISE AND MARRIAGE PORTIONS 

The New England contraction or public betrothal, when 
its social and legal consequences are considered, is thus 
seen to be an institution of far more historical interest than 
the scanty attention it has hitherto received would lead one 
to infer. This is all the more apparent when the accom- 
panying practice of legal courtship is kept in view. Never, 
perhaps, in any modem society has parental control been so 
pronounced. But if consent were once given and sealed by 
a contract in due form, it could not be lightly withdrawn. 
The early records abound in notices of suits for breach of 
promise. The colonists were a litigious people; and mem- 
bers even of some of the best families do not hesitate to 
drag their matrimonial difficulties into court. Sometimes a 
jilted lover sues his fickle sweetheart ; or a forlorn maiden 
seeks satisfaction from her betrothed spouse. Thus the 
Massachusetts court “orders that Joyce Bradwicke shall 
giue unto Alex: Becke the some of xx®, for promiseing him 
marriage w*^out her fErends consent, & nowe refuseing to 

1 MiblzdteB) The Jewish Law of Marriage and Divorce, 76. 

ajfetd., 77. “Since the third century it was regarded as improper to effect 
a betrothment without a previous engagement.”— 77. 
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pforme the same.”^ Likewise in the Plymouth jurisdiction 
we find John Sutton complaining “against Mary Bussell, in 
an action of the case, to the damage of two hundred pounds, 
for engageing herselfe to another by promise of marriage, 
whenas shee had engaged herselfe by promise of marriage 
vnto the said John before. The jury find for the plaintiff e 
fifteen pounds damage, and the cost of the suite which came 
to 10® 6^.”^ But this did not entirely end the matter. 
In 1662-63 the case was taken up for review, Mary having 
in the meantime become the wife of John Jacob. After a 
careful rehearing, the court reaches the curious decision 
that Mary’s “actinges haue bine such .... as may not 
reflect vpon her disparagement, wee apprehending that what 
wrong hath bine vnto John Sutton heerin hath biue rather 
occationed by her father than by ... . herselfe, shee haue- 
ing heard such thinges concerning the said Sutton as might 
justly discurrage her, although the truth of these reports 
wee see not cause to determine.” Whereupon, oddly enough, 
it is decreed “that the abouesaid John Sutton doe pay vnto 
John Jacob .... the sume of fifty shillings.”^ 

Sometimes a parent joins with his aggrieved child in 
seeking reparation; as when “Bichard Siluester, in the be- 
halfe of his daughter, and Dinah Siluester in the behalfe of 
herselfe” recover twenty pounds and costs from John Pal- 
mer, “for acteing fraudulently against the said Dinah, in 
not pforming his engagement to her in point of marriage.” * 

The proceedings of the Massachusetts courts contain the 
record of many similar suits under a variety of conditions. 
Some are ordinary cases of breach of promise.® In 1736 a 
woman was awarded two hundred pounds and costs at the 

1 Mass, Col. Bee., 1, 104. 2 Plym. Col. Bee., VH, 101. 

8 md., 109. * Ibid., 101. 

8 For examples see MSS. Becords of the CouTvty Court of Middlesex (Apr. 2, 1661)) 
1, 185; JfaSf. Early Court Files of Sujfolh (1663), No. 573; MSS. Becords of the Superior 
Court of Judicature (1725-29), fol. 333 1 ibid. (1725-30), fol. 338; ibid. (1780-33), fol. 196. 
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expense of her betrothed who after jilting her had married 
another, although he had first beguiled her into deeding him 
a piece of land “worth <£100.”^ Hopestill Aldrich in 1764 
was not so successful. The higher court on appeal declined 
to give her damage, because after beginning her action 
against the faithless Darius Daniels she had married David 
Bowin, “who is still living and is her lawful husband.”^ A 
number of cases afford further evidence of the danger lurk- 
ing in the New England doctrine of espousals, the indemnity 
sought being intended in part to punish personal wrongs 
committed under cover of pre-contract.* 

Puritan lovers did not always hesitate to prosecute their 
parents for refusing marriage when permission had once 
been given. Such was the fate of Hope Allen, who admitted 
before the Massachusetts court that “he did give his consent 
yt ye gaid Deacon should haue his daughter;” and ac- 
cordingly for breaking his word he was censured, and had 
to pay a fine of ten pounds for his “ irregular procedure.” * 
The action might take a still more interesting form, includ- 
ing both the recreant parents and the promised consort in 
the same complaint. In this way Richard Sutton alleges 
“against Moses Symonds and Sarah, his wife, and Elizabeth 
theire daughter, that shee, the said Elizabeth, hath made a 
promise of marriage vnto him, and is hindered by the parents 
• . . . from proceeding with her therin.” The court after 
due consideration decides that Moses ought to pay the said 
Richard “ the suine of three pounds, for satisfaction for his 

ilbid. (1735-36), fol. 243. 

2 Case of Daniels v, Bowin et ux * : ibid. (1764-65) , fol. 4. 

3 Thus in 1686 John Row was sentenced for “committing folly with Martha 
Beale, then servant to his father, & publishing himself in marriage to her and now 
denying to accomplish the marriage.”-— MSB. Becorda of the County Court of Middle^ 
«ea!, IV, 218. For other cases of this kind see MSS. Becords of the Superior Court of 
Judicature (1730-81), fol. 1; ibid. (1745-46), fol. 253; MSS. Early Court Files of Suffolk 
(Nov. 19, 1663), No. 600. 

4 Moss. Col. Bec.^ IV, Part H, 458. 
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time and charges spent about the pmises;” but not with- 
out kindly releasing the couple from their engagement, 
‘‘vnless on second considerations they shall see cause to re- 
new theire former couenants.” ^ 

These illustrations would seem to show that the blighted 
hopes and disappointed affections of New England lovers 
were not judicially reckoned at an extortionate figure. But 
those were the days of “small change” in all domestic af- 
fairs. As a matter of fact, the colonists were a close-fisted, 
bargaining race f and in no respect perhaps were they more 
prudent than in their matrimonial transactions. Sometimes 
very careful contracts were executed in court regarding the 
property rights of the future husband and wife.® Often be- 
fore betrothal and almost invariably before wedlock an exact 
arrangement was made between the parents touching the 
marriage portion on either side. The “higgling of dowries,” 
suggests Weeden, was one of the most “singular practices” 
of New England life.* Even paupers were provided a mar- 
riage portion at the county’s charge.® No shrewder hand at 

iPZi/w. Col. Bee., V, 116. 

2 For many proofs of the niggardly economy and exceeding “ nearness” of the 
old New Englander see Bliss, Colonial Tzmes on Buzzard's Bay; Weeden, Ecc. and 
Soc. Hist, of N. E.; and especially the Diary and Letter-Booh of Samuel Sew all, 

8 An example is afforded by the Plym. Col, Bee,, IV, 163, where a stipulation is 
entered into between a widow and a widower about to marry. By this agreement the 
children are to remain “att the free and proper and onely dispose of theire owne 
naturall parents, as they shall see good to dispose of them.” The wife is to retain 
all her house and land goods & cattles, that shee is now possessed of, .... to dis- 
pose of them att her owne free will,” If the husband die first, she is to have “ one 
third pte .... of his estate that hee dieth possessed of .... during her life;” 
while in case of her death, the husband’s property is to go to his heirs, “ excepting 
her wearing apparreU and her bed and bedding .... which shee shall and may 
giue att her death to whom she pleaseth.” For another such marriage agreement 
see MSS, Early Court Files of Suffolk (1671), No. 1063. In the MSS. Becords of the 
Superior Court of Common Fleas for Middlesex (1707) , 1, 103, is a suit to recover a gift 
made to a fiancee as legacy. 

4 Weeden, Ecc, and 8oe, Hist, of N.E,,1, 418; c/. ibid., 1, 420, H, 541ff.; also 
Eable, Customs and Fashions, 62 ff., 43 ff. 

6 Thus in 1638 “ Mary Joanes was consented to be taken care of by the countrey, 
and at the countreyes charge.”— Moss. Col. Bee., 1, 230. Four years later “It was 
ordered the Treasurer should give Mary Joanes five pounds against her Marriage.” — 
Xbid.,Jl, 20. 
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a bargain existed than Judge Sewall, whose Diary and 
Letter-Book are crowded with illustrations of this and other 
matrimonial customs. In 1712 we find him planning a 
match between his daughter Mary and young Samuel Grer- 
rish. So he dines with the father and ^‘discourses” with 
him “about my Daughter Mary’s Portion. I stood for mak- 
ing £550 doe: because now twas in six parts, the Land was 
not worth so much. He urg’d for £600. at last would split 
the £50. Finally Feb. 20. I agreed to charge the House 
* Rent and Difference of Money, and make it up to £600.”^ 

The worthy magistrate was not less thrifty in managing 
his own courtships, never for a moment allowing mere senti- 
ment to get the better of prudence. From the outset he 
was lucky; for in 1676, according to tradition, he received 
as a dowry with his first wife, Hannah Hull, her weight in 
pine-tree shillings, which her father, the mint-master, meas- 
ured out to him against her body in his own scales. In 
reality, his wife brought him much more than this fabled 
treasure ; for six years after the wedding he came into the 
enjoyment of the mint-master’s large estate, thus laying the 
foundation of his own fortune and official career.^ Hannah 
lived with him more than forty years, bearing him seven 
sons and seven daughters. On her death the judge writes 
to a friend: “Wife expired on Satterday Oct. 19th, a little 
before Sun-Sett; and I lost my most constant lover, my most 
laborious Nurse; which produc’d a Flood of Tears in our 
Bed Chamber.”® 

1 Sewall, Diary ^ in 5 Afoss. Sist. Coll., VT, 836. In like spirit the jndge “ dickers ” 
with Joseph Dudley, whose daughter had been sought in marriage for Samuel Sew- 
all, Jr.: ideiw., Letter-Book, in 6 Mass, Hist. Coll,, I, 279-81; Diary, in 5 Mass, Hist, 
Coll., VI, 80. 

a “Her father died in six years, leaving his fortune, which was large for that 
time, to his daughter and his widow. It was practically one estate for the mother 
lived in the most affectionate intimacy in Judge Sewall’s family. ”~Wbbden, Hoc. 
and 8oc. Hist, of N, B,, 1, 420 ; cf, Hawthoenb, Grandfather's Chair (Boston, 1898), 
chap, vi, 459-64. 

3SBWALL’sI»eifer-Eoofc, in6 Jtfoes. Hist. Coll., 11,83, 84 (letter of Jan. 25, 1718, 
referring to his wife’s death in 1717) ; cf, the Diary, in ^ Mass, Hist, Coll.,Tn., 143, 144. 
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Soon, however, he was able to stem the torrent of his 
grief, for on the sixth day of the next February he enters in 
his diary: “Wandering in my mind whether to lead a Single 
or a Married Life.”^ Indeed, several weeks before this, 
when his wife was hardly two months dead, his mind and 
feet had begun to wander in the direction of Madam Win- 
throp,^ upon whom, in his usual kindly way, he had be- 
stowed certain tokens of his regard.® But for the present 
the charms of Widow Winthrop had to yield to those of 
Widow Dennison, whose goodly estate he had come to ad- 
mire through having drawn her husband’s will.* Attending 
her home from the funeral of her late consort, he “prayed 
G-od to keep house with her.”® This was in March. Pres- 
ently he opens serious negotiations. He makes her nu- 
merous presents, among which are “A pound of Reasons 
and Proportionable Almonds;” a “Psalm-Book neatly bound 
in England with Turkey-Leather;” the “last two News Let- 
ters;” “Dr. Mathers Sermons very well bound,” and “told 
her in it we were invited to a wedding;” a “pair of Shoe- 
buckles, cost 5® 3^;” and “Two cases with a Knife and a 
fork in each; one Turtle shell tackling: the other long with 
Ivory handles Squar’d, cost 4® 6^.”® In November, after 
much visiting and chafiPering, he came to the point. “I told 
her ’twas time now to finish our Business: Ask’d her what I 
should allow her; she not speaking; I told her I was wil- 
ling to give Two [Hundred] and Fifty pounds per anum, 
during her life, if it should please God to take me out 
of this world before her. She answer’d she had better 
keep as she was, than give a Certainty for an uncertainty; 
she should pay dear for dwelling at Boston. I desired her 

1 ShwalIi’s JHary, in 5 Mist. Coll., Vii, 165. 2 ibid., 151, 163, 164. 

8 Feb. 8, 1718, he writes; “ I sent Madam Winthrop, Smoking Flax Inflamed, the 
Jewish Children of Berlin, and my small vial of Tears.”— -Diary, in 5 Mass. Mist. Coll., 
VII, 164. On March 14 he sends her a copy of the Berlin Jewish Converts, ibid., VII, 177. 

4<Ibid., 177 (March 19, 1718), 180. 

^Ibid., 178, 179 (March 26, 1718). 


filbid., 182, 187, 188, 189, 190, 199. 
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to make proposals, but she made none. I had Thoughts of 
Publishment next Thursday, the 6*^^. But I now seem far 
from it. May God, who has the pity of a Father, Direct and 
help me.”^ 

This is by no means the end. The courtship drags along, 
and they continue to ‘‘higgle like hucksters and pedlers.”^ 
“She said she thought twas Hard to part with All, and have 
nothing to bestow on her Kindred. I said, I did not intend 
anything of the Movables, I intended all the personal Estate 
to be to her. She said I seem’d to be in hurry on Satter- 
day .... which was the reason she gave me no proposals. 
Whereas I had ask’d her long before to give me proposals in 
Writing; and she upbraided me. That I who had never 
written her a Letter, should ask her to write.” So the 
thrifty judge, although his “bowels” did “yem toward 
Mrs. Dennison,” must even decide that God “in his Provi- 
dence” directed him to “desist.”® Later the widow grew 
more kind. On the following Lord’s day she came to see 
him in the evening, walking all the way from Koxbury. 
She “ask’d pardon if she had affronted me;” and plainly 
let it be seen that she was not averse to the match, if only 
she were not called upon to “ put all out of her Hand and 
power” and could “reserve something to bestow” on her 
deceased husband’s friends “that might want.” But, says 
Samuel, “I could not observe that she made me any offer of 
any part all this while.” So “she went away in the bitter 
Cold, no Moon being up, to my great pain. I saluted her at 
parting.”* 

Then the judge turned to Widow Tilly, whom he married 
on the next Thanksgiving day (October 29, 1719), though 
she pleaded her “Unworthiness of such a thing with much 

I Ibid., m (Nov. 1,1718). 

aWnEDBN, JBJcc. and Soc, Bist. of B, B., 11, 642. 

3 Sbwai^l, loc, cit,, 205 (Nov. 28, 1718). ^ Ibid., 206, 207 (Nov. 80, 1718) . 




Civil Makriage in New England 


207 


Kespect.”^ But tlie union, was short-lived; for in May of 
the next year *^a very Extraordinary, awful Dispensation” 
came to the Judge. “About midnight,” he writes, “my dear 
wife expired to our great astonishment, especially mine.” ^ 

Already by the following December he wants God to “yet 
again provide such a good Wife for me, that I may be able 
to say I have obtained Favour of the Lord.”® For in the 
meantime his mind has been “wandering” again toward 
Catherine Winthrop. But the gentle widow is now very coy 
and close at a bargain. After many visits and some inter- 
esting love passages,* the judge writes, she “was Courteous 
to me; but took occasion to speak pretty earnestly about my 
keeping a Coach: I said ’twould cost .£100. per anum: she 
said twould cost but £40.”® Clearly the issue was getting 
too sharply joined ; and it is not wholly surprising that the 
lady was a trifle cool at her suitor’s next visit.® Later he 
asked her “when our proceedings should be made publick: 
She said they were like to be no more publick than they were 
already. Offer’d me no Wine that I remember.” She did 
not offer to help him on with his coat, nor at his request 
would she send her servant Juno to light him home.'^ It is 
to be feared that Catherine had not forgiven her suitor for 
leaving her for Widow Dennison, and was now getting 
“even.” But the judge stood manfully to his arms. At the 
next meeting “I told her .... I was come to enquire 
whether she could find in her heart to leave that House and 

1 Ibid., 225, 232, 233. ^Ibid., 255 (May 26, 1720) . 

3 Letter of Dec. 13, 1720, to Alexander Dummer, in Sbwall’s Letter-Boo'k, in 6 
Mass. mat. Coll., n, 122, 128. 

^ “Asked her to Acquit me of Rudeness if I drew off her Glove. Enquiring the 
reason, I told her twas great odds between handling a dead Goat and a living Lady. 


Got it off Told her the reason why I came every other night was lest I should 

drink too deep draughts of Pleasure. She had talked of Canary, her Kisses were to 
me better than the best Canary.”— -Sbwall’s Biary, loc. cit., 267. 

6Xbid.,2&9. ^ Ibid., 210. 


7 “ I pray’d her that Juno might light me home, she open’d the shutter, and said 
twas pretty light abroad; Juno was weary and gon to bed.”— J&tdE., 271. 
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Neighborhood, and go and dwell with me at the South-end; 
I think she said softly, Not yet. I told her it did not ly in 
my Lands to keep a coach Told her I had an Antipa- 

thy against those who would pretend to give themselves; 
but nothing of their Estate. I would [give] a proportion of 
my Estate with my self. And I supos’d she would do so.”* 
It goes without saying that when Sewall made his next call 
the lady was “not at home.” Atfter one or two more futile 
efforts® at coming to terms the grapes began to sour. The 
aged wooer somewhat spitefully closes this unlucky chapter 
of his courtships with the ungallant remark that “I did not 
bid her draw off her G-love as sometimes I had done. Her 
dress was not so clean as sometimes it had been. Jehovah 
jireh.”® Thus Eros regained his sight. 

Several other attempts prove not more successful in pro- 
viding the venerable widower with a suitable place to rest 
his “weary Head in Modesty.”* But at last, humbly con- 
fessing himself, “aged, and feeble, and exhausted,” he offers 
himself as a husband to Mrs. Mary Gibbs, of Newton, who 
is all too yielding in her reply.*^ For with this gentle dame 
the astute wooer, erstwhile so meek, at once proceeds to drive 
the sharpest bargain in the long history of his courtships. 
A.S she had no property to leave him by will, he insists upon 
the following harsh conditions: “I Rode to Newtown in the 
Coach, and visited Mrs. Gibbs. Spake of the proposals I 
had intimated per Mr, H. Gibbs; for her Sons to be bound 
to save me harmless as to her Administration; and to pay 
me ^100. provided their Mother died before me: I to pay 
her £50. per anum during her Life, if I left her a Widow, 
She said ’twas hard, she knew not how to have her children 
bound to pay that Sum; she might dye in a little time. Mr. 

1 Sewall, Zoc. cit, 272. 2 ibid,, 273, 274. » Ibid,^ 275, 

^Eable, Customs and Fashions of Old New England, 

«»Sbwall’b Diary, loc, cit,, 299 (Jan. 12, 1722), 800. 
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Cotton, whom she call’d spake to the same purpose, spake of 
a Joynture. I said I was peremptory as to the indemnify- 
ing Bond; Offer’d to take up with that alone, and allow her 
forty pounds per anum.”* 

These terms, “hard” as they were and again insisted upon 
with most unromantio bluntness,® were at length accepted by 
the amiable Mary; who, surviving her kindly though grasp- 
ing spouse, was no doubt by his side, according to his wish, 
to “carry it tenderly”® with him when he passed to his last 
reckoning. 

VI. SELF-GIFTA, CLANDESTINE OONTBACTS, AND FOB- 
BIDDEN DEGBEES 

The Separatist and the Puritan, regarding marriage as 
“purely a civil contractual relation,” logically conceded that 
“the parties may marry themselves as they may make other 
contracts.” But, “like all other civil institutions, this may 
be regulated by municipal law. It should therefore be 
sanctioned by the civil authority;” and for that reason 
persons may be fined for marrying without observing the 
forms prescribed by the statutes.* Nevertheless such legal 

ijrewi., 300, 801. 

2 “Madam, These are kindly to salnte you, and to say, that the Omission of 
Answering one or two of my Letters, and of coming to Town, makes it needfnl to 
enquire, what the plain meaning of yonr letter of Jany. SOtii may he, I do chnse to 
comply with yonr last proposal, of Heleasing my children, and Accepting of the snm 
you proposed.’ The last Proposal was. For your children, or some in their behalf, 
to give Bond, to indemnify me from all debts contracted by you before the Marriage; 
and from all matters respecting the Administration. This I told you, I peremptori- 
ally insist on. I was to secure you Forty iwunds per ahum during the term of your 
natural Life, in case of your Survival. This proposal must be taken entirely, every 
part of it together, and if the words ‘jBelcoainp my Children'* intend a Releasing 
them from this Bond, my last Proposal is not accepted by you.”— Ibid., 303 (Feb. 10, 
1722). 

3 The judge was almost tempted to bargain with his intended spouse for affec- 
tionate treatment. Speaking with “ Mr. Dan Oliver,” Feb. 2, 1722, he says ; “ Told, I 
hoped she was nat so Attached to her children, but that she would carry it Tenderly 
to me; or else there would soon be an end of an Old Man. I said, I suposed they 
would clothe her, Answered, no question; And would be Tender of me.”— Ibid., 302. 
On Sewall’s coui^ships and New England wedding customs see Howe, The Furitan 
BepubliCt chap, v. 111 £f» 

A Shtrlet, “ Early Jurisprudence of New Hamp.,” Procds, New Hamp, SUt Soc» 
(137fr^), 307. 
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restraint, however wholesome and reasonable, seems to have 
been resented by the more radical as an interference with 
individual liberty; though doubtless the disregard of the 
marriage laws was in part due to the rudeness of an early 
society. 

Instances of self-betrothal and seM-gifta seem to have 
been frequent in all the New England colonies. Thus, in 
1678, Edward Wanton was fined <£10 by the general court 
of Plymouth for ‘‘marrying himself,” and Thomas Boarman 
paid £6 for the same offense. In 1684 William Gifford was 
fined fifty shillings for contracting a “disorderly marriage.”^ 
More interesting is the case of Edward Perry, on Cape Cod, 
who appears to have been guilty of seK-marriage in 1654. 
For this he was fined <£5; and Thomas Tupper, of Sand- 
wich, for neglecting to perform the ceremony, “ was ‘ disal- 
lowed’ by the court from solemnizing marriages in future.”^ 
Then “magistrate Prence, when passing by on his return 
from court to Eastham, was to marry him rightly. Perry 
refused to be re-married, and was fined £6 more, with the 
discouraging notice that his fine would be repeated every 
three months tiU he complied.”® 

Marriages by the primitive form of “hand-fasting” were 
not unknown in Massachusetts. An intelligent French 
refugee, who visited Boston two years after the revocation 
of the Edict of Nantes, writes that “there are those who 
practice no Formality of Marriage except joining Hands, and 
so live in Common.”* But the most celebrated instance of 
self -gr^a is the case of Governor Kichard Bellingham, who 
in 1641 entered into a private marriage with Penelope Pel- 
ham, herself “about forming a contract with another.”® 
“Two errors more,” says Winthrop, “he committed upon it. 

iFoi these cases see Goodwin, Pilgrim BepubliCy 599. 

2FB1CEMA.N, Hist of Cape Cod^ 1, 2(^. 8 Goodwin, Zoo. cit 

^SHtTBTDErr, Top. and Hist. Description of Boston^ 51. * Goodwin, loc. dt* 
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1. That he would not have his contract published where he 
dwelt, contrary to an order of court* 2. He married him- 
self contrary to the constant practice of the country.”^ The 
governor was therefore indicted for his offense by the grand 
jury; but ‘‘he declined to leave his place on the bench” over 
which he presided, “in order to take a position in the dock, 
and thus ‘ escaped both trial and punishment.’ ” * The sec- 
retary “postponed the case amidst excitement, and it was 
not again called up.” ® 

In spite of the constantly increasing severity of the 
penalties, clandestine marriages gave the lawmaker much 
trouble.^ This is plainly revealed by the laws, already cited, 
relating to banns, consent, registration, and celebration,® 
especially by those of Rhode Island. The act of 1647 pro- 
vides “that no contract or agreement between a Man and a 
Woman to owne each other as Man and Wife, shall be 
owned from henceforth threwout the Whole Oolonie as a law- 
full marriage, nor their Children or Issue so coming together 
to be legitimate or lawfullie begotten,” but such as conform 
to the statute.® The clause relating to the issue of irregular 

1 WiNTHEOP, Hist, of New England^ n, 51, 52. One might cheerfoUy forgive 
Governor Winthrop, had his sense of historical propriety suffered him to go farther 
into the details of the marriage customs. He apol(^rizes parenthetically : I would 
not mention such ordinary matters in our history, but by occasion of some remiurk- 
able accidents.^^ 

2 Morse, in Mem. Hist. Bost.^ IV, 572. The MSS. Records of the County Court of 
Middlesex (Apr. 1, 1656), 1, 80, contain the following case: ^^Mr. Joseph Hills being 
presented by the grand jury for marrying of himself contrary to the law of the Col- 
ony (page 38 of the old booh) ; freely acknowledged his offence and his misunder- 
standing the grounds whereon he went, which he now confessed to be xmwarrantable. 
Admonished by the court,” 

sGooDymr, Zoc. cit. See further on Bellingham’s marriage HUiPRETE, Hist, of 
U. 8., 1, 279 ; Mem. Hist. Bost., 1, 575. 

* Complaints of clandestine marriages may be found in the N ew Hampshire 
records : see Prcmncial Baxters^ IV, 832; New Hamp. Hist. Coll.^ VllI, 117, 118. There 
is an unsettled case of alleged clandestine marriage in the MSS, Early Court Piles 
cfSvffolk (March, 169^1700), Nos. 4590, 4683. 

6 See Conn. Col. Bec.^ 1, 47, 48, 540 ; New Haven Col. JSec.^ H, 599; and the Massa» 
chusetts laws relating to the districts of ministers and justices, mentioned above. 

« B. I. Col. Bec.^ 1, 187 ; and StapIiSS, Proceedings of the First Assembly^ 47, 48. 
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marriages is noteworthy; for it is contrary to the usual tenor 
of the colonial laws, which — anticipating the policy of 
William III. — usually imposed severe penalties upon the 
offenders without affecting the legitimacy of the children. 
But even so stringent a remedy did not suffice. A new law 
in 1666 enforces that of 1647, adding the penalty prescribed 
for ^‘fornication” for non-observance; but making the 
important exception in favor of existing irregular marriages 
“that any persons now living within the confines expressed 
in our late charter, .... that are reputed to live together 
as man and wife by the common observation or account of 
there neighbours before this act was passed, shall not come 
vnder any of the censures, fines, or penaltyes in any of the 
fore premised acts or orders, or in this present [order] con- 
ceaming marriages,” though “there may have been some 
neglect of the due observation of the rules and directions to 
that end therein contained.”^ It appears that “some per- 
sons” had “taken advantage of the law” to render the chil- 
dren of unregistered marriages illegitimate. An explanatory 
statute was therefore enacted in 1698 declaring such marriages 
lawful;® and in the subsequent legislation of this colony the 
lawmaker was content to punish the parties to irregular 
marriages without affecting the status of the offspriug.® 

The clergy of New England, and especially those of 
Massachusetts, were much agitated over the question of the 
degrees of relationship which should be prohibited in wed- 
lock. Marriage of first cousins, by affinity as well as by blood, 
and with a deceased wife’s sister was strongly opposed. That 
of cousins german had been legalized by a statute of Henry 
VIII. in 1640;* and the earliest fruit of this act was the 

IB, I. Col,Bec„ 11,104. 

m, 361, 362; also in Rtdeb's reprint of the Laws and Acts (1705), 44. 

8 See the act of 1701: B, I, Col, Bec,^ m, 435, 436. Compare Bipeb's Laws omd 
Acts (1705), 50 ; and his reprint of Charter and Laws (1719), 12, 18. 

*By 82 H. Vni., cap. 38: Statutes at Large (London, 1763), 11, 298; SsWAiiP’s 
Letter-Booh, in 6 Mass, Mist, Coll,^ 1, 351-53, 369, 370. 
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marriage of that monarch with Catherine Howard, first 
cousin of Ann Boleyn, his former wife.^ Within less than 
two years thereafter Catherine lost her head; and Sewall, 
who like the Mathers regarded such marriages as incestuous, 
draws a grim moral from her fate.^ Indeed, the Puritans, 
were in sore straits, fearing lest the “English Nation,” 
while rejecting the excessive strictness of the Koman church 
in this regard, had gone “beyond the golden mean towards 
the other Extream.”® In their anxiety to obey the Mosaic 
law they even exceeded its requirements/ Already in 1679 
the general court, in reply to interrogation, had decided that 
marriage with a deceased wife’s sister was unlawful,® thus 
taking the position which has been stubbornly maintained 
ever since by the English House of Lords. Interest in the 
matter seems, however, to have culminated in 1695. In that 
year a meeting of the ministers of Boston, Charlestown, and 
Dorchester, with Increase Mather at their head, came to the 
same conclusion as the general court in 1679.® This led 
directly to the passage of the celebrated law against incestu- 
ous marriages of the following June,^ by which the general 

1 “ The greatest good the Land got by this Match, was a general leave to marry 
Consin Germans, formerly prohibited by the Crown, and hereafter permitted by the 
ComonLaw, A door of lawfull liberty, left open by God in Scripture; shnt by the 
Pope for his privat profit; opend again by the Bling, first, for his own admittance 

, , . and then for the service of such Subjects as would follow him.”— P ullee, 
English Worthies (London, 1840), n, 352; SewaIiL’s Letter-Book, in 6 Mass, Hist, 
CoU,, 1, 869. Compare his letter of Feb., 1603/4, in ojp. Hf,, 290-93. 

2 “They that will, from this Example, be fond of Marrying Cousin-Qarmans, Let 
’emi”— JWd.,n,19, 

^Ibid, ;cf, ibid,, I, 290-93, where Sewall opposes the marriage of his cousin John 
Sewall with the widow of the latter's cousin german ; also ibid,, 1, 17 ; and his IHary, 
in 5 Mass, Hist, Coll,, V, 96, 424, for further illustrations. 

4 The Mosaic code does not clearly prohibit marriage with a deceased wife’s 
sister: Lev., chaps. 18, 20; Dent., chaps. 23, 27. Qf. Mielziebb, Jewish Law of Mar- 
riage and Divorce, 31-40; and chap, xi, sec. ii, h, 

6 Whitmoeb, Col, Laws of Mass, (1672-86), 102; Maw, Col, Bee., IV, Part n, 454. 

6 They published the decision in a printed tract of eight pages : The Answer of 
Several Ministers to that Case of Conscience whether it is Lawful for a man to Marry 
his Wife's own sister: Gopdabd, in Mem, Hist, Dost,, II, 415 n. 2. 

7 “ Friday, June 14. The Bill against Incest was passed with the Deputies, four 
and twenty Nos, and seven and twenty Yeas, The Ministers gave in their Arguments 
yesterday in Writing; else it had hardly gon, because several have married their 
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coTirt, though not taking “in hand to determine what is the 
whole breadth of the divine commandment,” proceeded, 
among other prohibitions, to forbid marriage with a wife’s 
sister or niece/ For violation of the law, we have already 
seen, the culprit was condemned, as in the case of adultery, to 
wear the “scarlet letter.” This act^ remained nominally in 
force until after the Revolution; but the statute of 1785 in 
which these prohibitions do not appear was adopted seem- 
ingly without discussion/ 

The colonial laws on this subject were not allowed to 
slumber. From the records of the Connecticut court of 
assistants, for instance, it appears that in May, 1694, Na- 
thaniel Finch is complained of “for that he hath unlawfully 
married to Elizabeth Hemmeway,” sister “of the said Finch 
his first wife.” The pleas of Finch’s attorney are “esteemed 
to be insufficient, and also of an offensive nature.” Accord- 
ingly, having considered all the facts of the case, the “rules 
of God’s word, the judgment of most able Divines, and the 
Laws of this colony,” the court finds the “said marriage to 
be incestuous and unlawful,” and therefore declares it “to 
be wholly null and void;” further relegating the case to the 
county court to be held at New Haven the next June, “to 
lay such punishment on the said Finch for his said offence 
as the nature thereof doth require.”^ 

wives sisters, and the Deputies thought it hard to part them, ’Twas concluded on 
the other hand, that not to part them, were to make the Law abortive, by begetting 
in people a conceipt that such Marriages were not against the Law of Gk>d.” — S bw- 
AXL, Diary^ in 5 Mass, Hist, Coll., V, 407 ; cf. McKbnzie, in Mem, Hist. JBost,, H, 197. 

1 But, on the other hand, marriage with a husband’s brother or nephew is not 
expressly prohibited; of, 5 Mass. Hist. Coll., V, 407, note. 

2 Acts and Mesolves, I, 209; also Charters and General Laws of Mass., 283. 
GtoPDABD, Mem, Hist, Eost,, H, 415 n. 2, is plainly in error when he says that thi act 
“ suggested the leading incident of Hawthobnb’s Scarlet Letter. It probably origi- 
nated in the similar law, already mentioned, for the punishment of adultery which 
is expressed in nearly the same words : see Acts and Besolves, 1, 171. 

8 5 Mass. Hist. Coll., V, 407 n, 1. 

^Historical Magazine and Notes and Queries, H, 301. 
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While the Massachusetts act of 1695 does not expressly 
prohibit a woman from wedding her husband’s brother, a 
passage in Sewall’s Diary shows that such unions were al- 
ready treated as unlawful. On December 25, 1691, he 
writes, the “marriage of Hana Owen with her Husband’s 
brother, is declar’d null by the court of Assistants. She 
commanded not to entertain him; enjoin’d to make a con- 
fession at Braintrey before the Congregation on Lecture 
Day, or Sabbath, pay fees of court and prison,” and “to be 
dismissed.” ^ 

VII. SLAVE MAEEIAGES 

Finally in this connection a word regarding the treat- 
ment of slave marriages in New England may not be wholly 
out of place. With respect to the morality of slavery and 
the slave trade as viewed by the Puritan the record is per- 
fectly clear. He was no better and no worse than his con- 
temporaries. In his eyes the commerce in human chattels, 
whether red, black, or white, ^ was as legitimate a business as 
the handling of West India molasses; though like the 
Spaniard he may sometimes have excused or extolled it as 
affording a field for missionary worL “The seventeenth 
century,” observes Weeden, “organized the new western 
countries, and created an immense opportunity for labor. 
The eighteenth coolly and deliberately set Europe at the 
task of depopulating whole districts of Africa, and of trans- 
porting the captives, by a necessarily brutal, vicious, and 

horrible traffic, to the new civilizations of America 

New England entered upon this long path of twisted 

1 Sbwall’s niar^, in 5 M€ls». Hist, Coll,, V, S54. Fox the case see Noblb’s Sees, 
of the Ckmrtof AjssistomU, 1, 381, Samnel Newton, of Marlborongli, married his uncle’s 
widow and had two children by her. This marriage was judged void “ by the word 
of God, as also by the law of England ” ; ibid,, 342. Cf, Cowley, Our Divorce Courts, 
30,31. 

2 On white slaves in New England, and elsewhere in America, see the valuable 
article of Bxjtlbe, “ British Convicts Shipped to American Colonies,*’ American His- 
torical Eevieuj, II, 12-33. 
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social development — tlie wanton destruction of barbaric 
life in the bope of new civilized life, this perversion of the 
force of the individual barbarian into an opportunity for 
social mischief — with no more and no less consciousness 
than prevailed elsewhere at that time. The Winthrops 
and other Puritan colonists asked and received Indian 
captives for slaves as freely as any partisan went for loot 
or plunder.”^ 

With respect to matrimonial rights nothing can be more 
misleading than the self-gratulations of writers who have 
treated colonial history from what Charles Francis Adams 
has aptly called the ‘‘filio-pietistic” point of view.® Thus 
in his early edition Bancroft, referring to the alleged miti- 
gating character of Massachusetts legislation, securing to 
the slave such protection ‘‘as the Hebrew scriptures seemed 
to enjoin,” declares that “this brought about a total modifi- 
cation of the character of negro slavery by giving to the 
slave the rights of marriage and the family.”® Palfrey goes 
even farther in his zeal, solemnly assuring us that “from the 
reverence entertained by the Fathers of New England for 
the nuptial tie, it is safe to infer that slave husbands and 
wives were never parted.”^ In like spirit statesmen, jurists, 
and historians have reiterated the assertion that slavery was 
not hereditary in Massachusetts. “In all her annals,” says 
Charles Sumner, “no person was ever born a slave” on her 
soil; and if, in fact, “the issue of slaves was sometimes held 
in bondage, it was never by sanction of any statute or law of 
Colony or Commonwealth.”® Similar statements are made 

1 Wbedbn, Ecc, cmd 8oc. Hist, of New England, H, 449, 450. Of, his entire discus- 
sion of the “African Slave Trade” in New England, ibid,, 449-72; and Banoboft, 
Hist, of U. 8, (New York, 1888), 11, 268-80. 

2 See his admirable Massa^hitsetts : Its History cmd Historians (Boston, 1893). 

8 Compare Moobje’s article “Slave Marriages in Mass.,” in Dawson’s Hist, Mag^, 
2d series, V (Feb., 1869) , 136, to which I am much indebted. 

^Palbeby, Hist, of New England, II, 80, note; cf. Moose, loo, cit,, 185-37. 

^ SxTMNEB) in his speech in the Senate, June 28, 1854: Worles, m, 384. 
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by Hurd, Washburn, and Belknap.^ Justice Cray declares 
that ^‘previously to the adoption of the State Constitution 
in 1780 negro slavery existed to some extent, and negroes 
held as slaves might be sold, but all children of slaves were 
by law free.”^ The unsupported dictum of Palfrey is 
equally confident. “In fact,” he says, “no person was ever 
born in legal slavery in Massachusetts.”® 

Since the appearance of Moore’s able monograph it is 
perhaps needless to explain that the facts are against these 
comfortable theories. Slavery was authorized by statute in 
Massachusetts under sanction of the Mosaic law; and so the 
children of slave mothers were also slaves.^ The evils of the 

1 According to Hxted, Law of Freedom and Boridage, 1, 225, “ the involnntary 
servitude of Indians and negroes in the several colonies originated under a law not 
promulgated by legislation, and rested upon the prevalent views of universal juris- 
prudence, or of the law of nations^ supported by the express or implied authority of 
the home Government/’ Compare Washbubn, “The Extinction of Slavery in Mass.,” 
4 Mass. Mist. Coll. (1857), IV, 333-46; the same iaFrocds. Mass. Mist. Soc. (1855-68), 
188 ff, ; and Belknap’s answer to Tuokee’s Queries (1795), in 1 Mass. Mist. Coll., IV, 
191-211, which on the points under consideration is very superficial and misleading. 

2 See Justice Gray’s note to the case of Oliver v. Sale : Quincy's Beyorts, 29. The 
authorities there cited are misleading and do not establish the assertions quoted. 
The well-known apology for Massachusetts slavery by Nathan Dane in his Abridge 
ment, n, 413, 426, 427, is equally unsupported by the facts. The same view as that of 
Gray is taken by Chief Justice Dana in Littleton v. Tuttle (1796) : 4 Mass. Beports, 128, 
note; by Chief Justice Shaw in Commonwealth v. Aves : 18 FicJcering's Beports, 208, 
209; and it is repeated in Cushing's Beports, 410. On the other hand, in Winchendon 
V. Hatfield; 4 Mass, Beports (1806), 123, Chief Justice Parsons correctly says “slavery 
was introduced ” in Massachusetts “ soon after its first settlement, and was toler- 
ated until the ratification of the present constitution ” in 1780. “The issue of the 
female slave, according to the maxim of the civil law, was the property of her mas- 
ter.” The same opinion is held in Perkins, Town Treasurer of Topsfield v. Emerson 
(1799) ; Dane’s Abridgment, H, 412; and by Chief Justice Parker in Andover v. Canton 
G816) : IS Mass. Beports, 551, 552. In 18^ the errors of Gray, Dane, Webster, and 
others were fully exposed by Mooeb, Motes on the Mistory of Slavery in Mass., 10 ff., 
22 fi., 94 £f., 98 fi. ; yet it is curious to see Bishop, Marriage, Divorce, and Separation 
(Chicago, 1891), 1, 179 n.1, 282, still accepting Gray’s dictum as authority. 

SPALFBEY, Mist, of New England, U, 30, note. 

4 Compare sec. 91 of the “ Body of Liberties,” upon which the apologists have 
mainly rested their case, with the later version of the provision: Whetmoeb, Col. 
Laws of Mass. (1660-72), 53, 125; ibid. (1672-86), 10; and read Moose’s convincing 
argument as to the significance of the altered wording; Notes on the Mist, of Slavery 
in Mass., 10-18. For Connecticut see Fowlee, “ The Historical Status of the Negro,” 
in Dawson’s Mist. Mag., 3d series. III, 12-18, 81-85, 148-53, 260-66 ; Steinee, “ Hist, of 
Slavery in Conn.,” J. M, XJ. 8., XI, 371-452; and Hued, Law of Freedom and Bondage, 
I,267fE. 
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iastitntion may, indeed, have been somewhat mitigated by 
the simple industrial conditions which then prevailed. The 
climate and soil were ill suited to slave labor. Occasionally 
there may have been a mind far enough ahead of the age to 
perceive dimly the social danger lurking in the system. 
Almost the only clear voice raised against it is that of 
Samuel Sewall,^ whose practice nevertheless was not always 
consistent with his doctrine.^ Mixture of race was not 
favored. But not until 1706 was intermarriage between a 
white person and a negro or mulatto forbidden by statute.® 
Through Sewall’s influence the prohibition was not then 
extended to Indians;^ and he succeeded in having a clause 
retained in the act enjoining that “no master shall unreason- 
ably deny marriage to his negro with one of the same 
nation.’’® A passage in his diary shows that the laws relat- 

IXn 1700 Sewall, then a Judge of the superior court) wrote an anti-slavery tract 
entitled The Selling of Joseph, It is reprinted in the Frocds. Mass, Mist. 8oc, 
(1863-64), 161-65 ; with the Diary in 5 Mass. Hist. Coll.i VI, 16-20, note ; and in Moose, 
Notes on Hist, of Slavery in Mass., 8S-87. The next year John Sapun, a judge of the 
same court, replied to Sewall in A Brief cmd Candid Answer (Boston, 1701) ; re- 
printed by Moobb, op, cit., 251-56. Compare SewalIj’s letter To the Beo^, <Sb aged 
Mr, John Higginson (Apr. 18, 1706), and his extract from the Atheman Oracle, II, 
460-63, both reprinted by Moobe, op. dt., 89-94. Sewall favored a law requiring 
“ that all imi>orters of Negroes shall pay 40 shillings per head to discourage the 
bringing of them.” Cf, Bliss, Side Glimpses from the Col, Meeting-House, 21; 
Weeden, JScc, and Soc. Hist., JL, 450. 

2 According to Bliss, “as time passed on and the slave trade flourished,” 
Sewall “ must have dismissed his anti-slavery opinions ; ” for the following adver- 
tisement appears in the Boston News-Letter of June ^ 1726: “To be sold by Mr, 
Samuel SewaU at his House in the CJommon, Boston, several likely young Negro 
Men & Boys Just Arrived.”— Glimpses from the Col. Meebing-Hovse, 21. 

3 “An Act for the better preventing of a spurious and mixt issue ” (Dec. 5, 1705) : 
AcU and Besolves, 1, 578, 579; Charters and Gen. Laws, Appendix, 748: “ Be it enacted 
.... that none of her majesty’s English or Scottish Subjects, nor of any other 
Christian nation within this province, shaU contract matrimony with any Negro or 
Molatto: nor shall any .... presume to join any such in Marriage, on pain of for- 
feiting . . . . fifty pounds." 

^By the act of 1786 intermarriage of whites with Indians, negroes, and mulat- 
toes is forbidden. 

^ Of the bill for the act of 1705 Sewall writes : “ Deputies send in a Bill against 
fornication or Marriage of White men with Negros or Didians; with extraordinary 

penalties If it be pass’d, I fear twiU be an Opression provoking to (]k>d, and 

that which will promote Murders and other Abominations. I have got the Indians 
out of the Bill, and some mitigation for them [the Negroes] left in it, and the clause 
about their Masters not denying their Marriage.” Diary: in 5 Jfoss. Hist. Coll,, 
VI, 143. 
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ing to banns, as also, it is safe to infer, those regarding 
celebration and registration, were applied in the case of 
such unions; while at the same time we are given a pleasing 
picture of the humane treatment which slaves sometimes 
received from their masters. On September 26, 1700, he 
records that “Mr. John Wait and Eunice his Wife, and 
Mrs, Debora Thair come to Speak to me about the Marriage 
of Sebastian, Negro Serv* of said Wait, with Jane, Negro 
Serv* of said Thair. Mr. Wait desired they might be pub- 
lished in order to Marriage. Mrs. Thair insisted that 
Sebastian might have one day in six allow’d him for the 
support of Jane, his intended wife and her children, if it 
should please God to give her any. Mr. Wait now wholly 
declin’d that, but freely offer’d to allow Bastian Five pounds, 
in Money p anum towards the Suport of his children p said 
Jane (besides Sabastians cloathing and Diet). I persuaded 
Jane and Mrs. Thair to agree to it, and so it was concluded; 
and Mrs. Thair gave up the Note of Publication to Mr. Wait 
for him to carry it to W“^ Griggs, the Town Clerk, and to 
Williams in order to have them published according to law.”^ 

Examples of such kindly usage were doubtless not un- 
common among New England slave-owners, just as they 
were often found at all times in the South. But it is vain 
to apologize for a system, wicked and corrupting in itself, 
on the ground of individual benevolence or of laws which 
inconsistently in certain particulars seem to recognize the 
spiritual and social equality of human chattels. In a com- 

1 Ibid,^ 22. The M88» Becords of the Cfeneml Sesaiom of Suffolk (Jan. 30, 1709-10} 
contain the foUowiniT evidence : “Ui)on reading: the Petition of Jack Negroman Ser- 
vant .... relating to his .... being Married to Esther a Negro Woman Servant [to 
another master] .... Ordered that [he] .... be not denjed marriage provided he 
attend the Directions of the law for the Begnlation of Marriages.*^ Compare 
“ Flora’s case ” (1758) in M88. Becords of the Superior Court of Judicature (1757-59), 
295, where the conrt held that the child of a female slave never married according 
to any of the Forms prescribed by the Laws of this Land,” by a person supposed also 
to be a slave, was not a bastard. From this decision it is argued that in Massachusetts 
aU actual marriages were deemed good without any formal solemnization or the 
presence of priest or magistrate. Cf» Bishop, Afar., Dtv., and Sep.^ 1, 179. 
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munity where a black man or woman for sexual misconduct 
with a member of the favored race was condemned by 
statute to be sold into another province;^ where Indian 
prisoners were divided among the captors, and sold as legiti- 
mate spoil;® where African fathers and mothers, bought on 
their native soil for watered rum with short measure, were 
shipped across the ocean in stifling death-traps,® to be 
‘‘knocked down” from the auction block to the highest 
bidder/ it seems rather more than absurd to assume that 
under the benign influence of Puritan religion and morality 
slave wives and husbands were never parted through the 
lust or greed of their owners. Nor in general was the 
alleged hope of converting the “benighted heathen to enjoy 
the blessings of a Gospel dispensation” more than a sooth- 
ing balm to quiet the incipient throes of a rudimentary 
conscience in this regard.® Nay, in New England as else- 
where, the Christianizing of the blacks was sometimes 
actually discouraged, lest it should put in jeopardy the 
white man’s property in them. During the seventeenth and 
eighteenth centuries a typical “case of conscience” arose. 
Would not the baptism of a slave in effect be a dangerous 
admission of his spiritual equality with the master? “Could 

1 By the act of 1705 already cited: Acts and Resolves^ 1, 578. 

2 So in the Peqnot Wax: 4: Mass. Hist, Coll.^ Ill, 860; in King Philip’s War; and 
by the AHicles of Cortfederation (1643), in Plymouth Col, Bec.^ IX, 4. Compare 
MOOEB, Notes on Hist, of Slavery in AFoss., 1-10, 30-40. 

sPor an interesting discussion of this point see Bliss’s chapter on and 

Slavery,” Side-Glimpses from the Col, Meeting-House, 12 ff.; and Webdbn, JEcc. and 
Soc, Hist.., n, 449-72. Such men as Peter Fanenil and Thomas Amory, of Boston, 
were “deep ” in the mm and slavery business: Bliss, op, cit„ 15, 

4 For examples of advertisements of slave auctions in New England see Bliss, 
op, cit., 15-19. 

6 “A deacon of the church at Newport esteemed the slave trade with its mm 
accessories as home missionary work. It is said that on the first Sunday after the 
arrival of his slaves he was accustomed to offer thanks * that an overruling Provi- 
dence had been pleased to bring to this land of freedom another cargo of benighted 
heathen to enjoy the blessings of a GK^spel disi>ensation.’”— Bliss, op, cit, 22. Xu 
general on the slave trade as missionary work see Fsotjdb, History of Rngland^ 
Vni,439. 
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an intelKgent being, who, through the Mediator, had par- 
ticipated in the spirit of God, and by his own inward 
experience had become conscious of a Supreme Being, and 
of relations between that Being and humanity be rightfully 
held in bondage? From New England to Carolina, the 
‘notion’ prevailed that ‘being baptized is inconsistent with 
the state of slavery;’ and this early apprehension proved an 
obstacle to the ‘conversion of these poor people.’ The 
sentiment was so deep and so general that South Carolina 
in 1712, Maryland in 1715, Virginia repeatedly from 1667 
to 1748, set forth by special enactments that baptism did 
not confer freedom.” ^ 

Naturally the Puritan was deeply exercised by the same 
scruples. He sorely dreaded lest through extending the 
means of grace to his serf Christ should inadvertently be 
put “in bondage.” But he solved the problem in the same 
way as his southern brother — at the expense of the bond- 
man. In Massachusetts as in Khode Island slavery was 
consecrated “without regard to the religion of the slave.”® 
Accordingly in 1696 “the ministers of Boston” submitted 
to the general court “That y® wel-knowne Discouragem* 
upon y® endeavours of masters to Christianize their slaves, 
may be removed by a Law which may take away all pretext 
to Eelease from just servitude, by receiving of Baptisms.” 
But to the credit of the court, we are told, “this proposal 
was not noticed.”® Over forty years later a diJBferent result 
was reached by the clergy of Connecticut. At a meeting of 
the General Association for that colony in 1738, “It was 

iBANCBOPT^His^. ofU,8, (New York, 1888), IT, 275, 278. On this subject see 
Bbuob, Economic Hist,, of Virginia^ II, 94^98; the discnssion by Fls3o:, Old Virginia 
andHerNdg'hbors,, 1, 16; II, 192-94; and Goodwin, The Colonial Cavalier^ 178, who 
says : ** Baptism was permitted to the slave, but with the distinct understanding: 
that it was to make no difference in the condition of bondagre of these brothers in 
Christ.” The Virginia law of 1667 will be found in Hbnino, Statutes^ DC, 260. 

2 It was consecrated “ sans 6g:ard h, la religion de Tesclave ” : Cajbueb, Histoire 
dw peuple ayniricain, I, 864; cf, also Htldbbth, Hist of XT. 8., 1, 372. 

8 Bliss, op cif., 92. 
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inqtiired — whether the infant slaves of Christian masters 
may be baptized in the right of their masters — they 
solemnly promising to train them in the nnrtnre and ad- 
monition of the Lord: and whether it is the duty of such 
masters to offer such children and thus religiously to 
promise. Both questions were affirmatively answered.”^ 
Thus the negro of Connecticut was admitted to the cove- 
nant of grace without jeopardizing his owner’s chattel 
interest in his body. 

The attitude of Massachusetts slave-owners on this 
problem is revealed in Sewall’s “question” from the Athe- 
nian Oracle: “What then should hinder but these be 
Baptized? If only the Covetousness of their Masters, who 
for fear of losing their Bodies, will venture their Souls ; 
which of the two are we to esteem the greater Heathens f 
Now that this is notorious Matter of Fact, that they are so 
far from persuading those poor Creatures to Come io Baptism^ 
that they discourage them from it, and rather hinder them 
as much as possible, though many of the wretches, as we 
have been informed, earnestly desire it ; this we believe, 
none that are concern’d in the Plantations, if they are 
ingenuous, will deny, but own they don’t at all care to have 
them Baptized. Talk to a Planter of the Soul of a Negro, 
and he’ll be apt to tell ye (or at least his Actions speak it 
loudly) that the Body of one of them may be worth twenty 
Pounds ; but the Souls of an hundred of them would not 
yield him one Farthing ; and therefore he’s not at all solicit- 
ous about them, though the true Reason is indeed, because 
of that Custom of giving them their Freedom, after turning 
Christians.” Whether this custom be “reasonable”, the 
writer doubts ; for neither the “Father of the FaithfuV^ nor 
St. Paul commands masters to liberate their slaves and 

1 Taken from Mooeb, Notes on Bist, of Slavery in Jkfoss., 92, note, who cites 
Becords ns Beported by Bev. C. Chapin^ 2>.7)., Quoted in Jones's Beligious Inetmetion 
of the Negroes^ 84 Of. Stbinbe, “ Hist, of Slavery in Conn.,” B. TJ. S.., XI, 886. 
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Christianity does not ‘‘alter any Civil Bights In the 
“ mean time, if there be such a Law or Custom for their 
Freedom^ to encourage ’em to Christianity, be it reasonable 
or otherwise, this is certain, that none can excuse those who 
for that Eeason should in any way hinder or discourage ’em 
from being Christians ; some of whose excuses are almost 
too shameful to repeat, since they seem to reflect on the 
Christian Eeligion, as if that made Men more untractable 
and ungovernable, than when bred in Ignorance and Heath- 
enism.”^ 

Much of the same casuistry is manifested in dealing with 
the question of slave marriages. A bondman might be 
made amenable to the law of banns and celebration ; but his 
continued enjoyment of marital rights and family life was 
absolutely precarious. As Moore suggests, the proviso of 
the act of 1706 forbidding the “unreasonable denial of 
marriage to negroes is very interesting. Legislation against 
the arbitrary exercise and abuse of authority proves its 
existence and the previous practice.”^ Besides, the adoption 
of that law was prompted perhaps as much by self-interest 
as by regard for morality. It was in effect a prudent police 
ordinance. Masters were liable for the legal fines imposed 
on their slaves for sexual offenses. It might be cheaper and 
less troublesome to allow orderly wedlock. “Moreover it 
is too well known,” writes Sewall, “what Temptations 
Masters are under, to connive at the Fornication of their 
Slaves ; lest they should be obliged to find them Wives, or 
pay their Fines. It seems to be practically pleaded that 
they might be Lawless ; ’tis thought much of, that the Law 
should have satisfaction for their Thefts, and other Immo- 
ralities ; by which means, Holiness to the Lord is more 
rarely engraven upon this sort of servitude. It is likewise 

^AtJienian Oracle, n, 460-63 : in Moobb, Notes on Hist, of Slavery in Maes., 93,94. 

3 Moobb, op. dt., 55. 
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most lamentable to think, how in taking Negroes out of 
Africa, and selling of them here, That which Grod has 
joined together, men do boldly rend asunder; Men from 
their Country, Husbands from their Wives, Parents from 
their Children. How horrible is the Uncleanness, Mortality, 
if not Murder, that the ships are guilty of that bring great 
Crouds of these miserable Men and Women. Methinks when 
we are bemoaning the barbarous Usage of our Friends and 
Kinsfolk in Africa : it might not be unreasonable to enquire 
whether we are not culpable in forcing the Africans to 
become Slaves amongst ourselves.”^ 

For another reason families were in constant danger of 
being separated. The breeding of slaves was not generally 
regarded as convenient or profitable in New England. 
According to Belknap, ‘‘negro children were considered an 
incumbrance in a family ; and when weaned, were given 
away like puppies,” and they were “publickly advertised in 
the news-papers” to be so disposed of.* 

That there was something grotesque in using the solemn 
ritual of the church in the marriage of slaves was faintly 
realized. In 1748 Rev. Noah Hobart “challenged the want 
of flexibility in the forms of the Liturgy of the Church of 
England, as tending ‘to introduce irreligion and profane- 
ness’ — especially in the use of the office of Matrimony for 
marriages contracted between slaves.” The use of the 
phrase “with all my worldly goods I thee endow, in the 
name of the Father, and of the Son, and of the Holy Ghost” 
he regarded as particularly sacrilegious, although the 
prayers employed by the Congregational minister at slave 
weddings were equally profane.® 

1 Sbwai.Ii, The Selling of Joseph: in 5 Mass* Hist* Qoll*^ VI, 17, 18. 

2 Belknap’s answer to Tuckbb’s Qaeries : in 1 Maes. Hist* Coll*, IV, 200 ; cf, Mooeb, 
Ndes on Hist, of Slcusery in Mass.^ 57. 

a Mooeb, Slave Marriages in Mass.: Dawson’s) Mag*^ 2d series, V, 186, 
reprinting Hobabt’e Serious Address to the Episcopal SeparaMon in New England 
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In at least one instance a sufficiently flexible special 
ritual was composed which very frankly discloses the idea 
of its author, and probably also that of a majority of his 
brethren, as to the real character of a slave marriage. 
According to Moore, it was discovered at Northampton, N. H., 
in 1868, by Mr. J. Wingate Thornton; and it was prepared 
and used by Kev. Samuel Phillips, of Andover, Mass., whose 
ministry there, beginning in 1710 and ending with his 
death in 1771, was a prolonged and eminently distinguished 
service of more than half of the eighteenth century.” This 
“Form of a Negro-Marriage” is a decidedly safe and practi- 
cal service from the master’s point of view. The minister 
says: 

‘‘You S: do now in the Presence of God, and these 
Witnesses, Take R : to be your TFi/fey Promising that so far 
as shall be consistent with y® Relation w*^ you now sustain, 
as a Servant, you will Perform y® Part of an Husband 
towards her ; And in particular, you Promise, that you will 
Love her : And that, as you shall have y® Opport^ & Ability, 
you will take a proper Care of her in Sickness and Health, 
in Prosperity & Adversity: And that you will be True & 
Faifhfull to her, and will Cleave to her only^ so long as 
God, in his Provd®®, shall continue your and her abode in 
Such Place (or Places) as that you can conveniently come 
together.” Similar words are repeated to the woman ; and 
when each in turn has sealed this unique troth-plight, the 
m inis ter continues : ‘T then agreeable to your Request, and 
^th ye Consent of your Masters & Mistresses, do Declare, 
that you have Licence given you to be conversant and 
familiar together, as Husband and Wife^ so long as God 
shall continue your Places of abode as aforesaid ; and so 

(1748), 77, 78; and quoting in rep]^ Db. John Bbaoh's Calm arvd Dispassionate VindU 
catum^ S9, who in logic characteristic of the age argnes in substance that as a Slave 
was capable of being made free, and so of having property in a large estate, there 
was no profaneness in the use of the phrase mentioned. 
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long as you shall behave your-selves as it beoometh Servants 
to doe : For you must, both of you, bear in mind, that you 
Eemain Still as really and truly as ever, your Master’s 
Property, and therefore it will be justly expected, both by 
God and Man, that you behave and conduct your-selves, as 
Obedient and faithfull Servants towards your respective 
Masters & Mistresses for the Time being.” ^ 

Through this ingenious device, it is clear, the permanence 
of the slave’s nuptial bond, with all his connubial and 
family rights, was made absolutely dependent upon his 
owner’s will. 

I'^And finaUy,” continnes the minister, “ I exhort & charge yon to beware lest 
yon give place to the Devil, so as to take Occasion from the Licence now given yon, 
to be lifted np with Pride, and thereby fall nnder the Displeasure, not of Man only, 
bnt of God also;for, itis written, that God resisteth the Frond, but hegiveth Grace to 
the humble. 

I shall now conclude w*^ Prayer for you, that you may become good Christians, 
and that you may be enabled to conduct as such; and in partin', that you may have 
Grace to behave srxitably towards each Other, as also dutifully towards your Masters 
& Mistresses, not w<^ Eye-Service, as Men-pleasers, but as ye serves of Chrt, doing 
ye will of God from ye heart.” Published by Mooeb, Slave Marriages in Mass, : in 
Dawson’s Hist, Mag,, 2d series, V, 137. 



CHAPTER XIII 


ECCLESIASTICAL RITES AND THE RISE OP CIVIL MAR- 
RIAGE IN THE SOUTHERN COLONIES 

[Bibliogbaphical Note XIII. — For Virginia the chief materials 
have been drawn from Hening’s Statutes at Large (Richmond, 180&- 
23), and the laws comprised in Acts of the Assemlily (foL, Williamsburg, 
1769). The third volume of O’Callaghan, Documents Bel. to the Coh 
History of New York^ has an interesting memorial of the bishop of 
London written in 1677; and there are some references to marriage in 
Strachey, For the Colony in Virginea Britannea: Lawes Diuine^ 
Morally and Martially being “Dale’s Code” (London, 1612): in Force, 
Tracts, III; Spotswood, constituting Vols. I and II, new series, 

of the Collections of the Va, Hist. Soc. (Richmond, 1882-85); Beverley, 
History of Virginia (reprint, Richmond, 1855); and the acts of the 
assembly of 1619 contained in the Colonial Records of Virginia (Rich- 
mond, 1874). Cooke, Virginia (Boston, 1884), gives a curious proclama- 
tion of Governor Wyatt for the regulation of courtship. In Voh IV of 
the Fa. Magazine of Hist, and Biog. (Richmond, July, 1896) there is 
a unique “Marriage Agreement” which throws some light on the eco- 
nomic affairs of the provincial household; and further illustrations of 
domestic and social customs may be found in Goodwin, The Colonial 
Cavalier (Boston, 1895); and Piske, Old Virginia and Her Neighbors 
(Boston, 1898). 

The principal sources for Maryland are Browne, Archives of Mary ’ 
land (Baltimore, 1883-91); Bacon, Laws of Maryland (foL, Annapolis, 
1765); and, to supplement these, the Laws of Maryland made since 
ties (foL, Annapolis, 1777); or the same (foL, Annapolis, 1787). Streeter, 
“Papers ReL to the Early Hist, of Maryland,” in Md. Hist. Soc. Fvblir 
cations (Baltimore, 1876), publishes a record of the first wedding in the 
colony, with the marriage license bond. The matrimonial doctrines of 
the Labadists are discussed by James, “The Labadist Colony in Mary- 
land,” in J. H. U. S .9 XVII (Baltimore, 1899); and the character of the 
episcopal clergy is described by Browne, Maryland (Boston, 1884), and 
by Lodge, Short History (New York, 1882). 

On this subject, as on most topics for the period, the extremely 
valuable Colonial Records of North Carolina (Raleigh, 1886-90) are a 
mine of information; and they are enriched by Colonel Saunders’s 
“ Prefatory Notes.” The first matrimonial statute, passed by the assem- 
bly of Albemarle in 1669, is also contained in Chalmers, Folitical Annals : 
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in Carroll, Hist, Coll, of South Carolina (New York, 1836); and in Hawks, 
History of North Carolina (Fayetteville, 1857-58), likewise of service 
on other points. The various statutes of the eighteenth century 
may be consulted in Iredell-Martin’s PubliG Aets of fhA Qen, Assembly 
(Newbem, 1804); in Swan’s Revisal (ed, 1752); or Davis’s Bevisal (ed. 
1773). Similar collections of laws for South Carolina are Cooper and 
McCord’s Statutes at Large (Columbia, 1837-41), and Brevard’s Alpha- 
betical Digest (Charleston, 1814) — both of which contain useful edi- 
torial not^. Constitutional provisions are, of course, found in Poore, 
Charters (Washington, 1877). The works of Priedberg and the Atlantic 
article of Cook, elsewhere mentioned, are still of service; and Weeks 
in his valuable monograph, Church and State in North Carolina,” in 
J. H U. S.9 XI (Baltimore, 1893), has traced from the sources the strug- 
gle of the Presbyterian with the Episcopalian government party for 
the privilege of using their own rites in the celebration of marriage.] 

I. THE EELIGIOUS OEEEMONY AND LAY ADMINISTBATION IN 

VISaiNIA 

Thboughout the colonial period in Virginia the religions 
marriage ceremony, according to the rites of the Church of 
England, was prescribed by law. Indeed, it was not until 
1794: that the lay celebration before a magistrate was per- 
mitted, and then only in certain exceptional cases. But in 
two important particulars, even in the earliest statutes, there 
is a remarkable advance upon the custom of the mother- 
country. In the first place, it is noteworthy that the admin- 
istration of matrimonial law is gradually intrusted to the 
county olBBicers and the local courts. Here, as in New Eng- 
land, there is a quickening of the forces of local self-govern- 
ment ; and the lay tribunals gained important functions which 
in England belonged to the ecclesiastical courts. j4gain, the 
legislation of 1631—32 embodies the essential principles of 
the Hardwicke act of 1763. The institution of marriage 
begins to be protected and defined by careful statutory pro- 
visions and is no longer left to the perils of uncertain custom. 
Banns or license, parental consent, certificate, and registra- 
tion are all soon introduced. Marriage becomes in effect a 


Civil Mabeiagb in Southern Colonies 229 


civil contract long before it is squarely acknowledged to 
be such by the law. 

The brief act of 7 Charles I., 1632, provides that ^‘no 
mynister shall celebrate matrimony betweene any persons 
without a facultie or lycense graunted by the Crovemor, 
except the baynes of matrimony have beene first published 
three severall Sundays or holydays in the time of devyne 
service in the parish churches where the sayd persons dwell, 
accordinge to the booke of common prayer.” The minister 
is forbidden to “ioyne any persons soe licensed in marriage 
at any unreasonable tymes, but only betweene the bowers of 
eight and twelve in the forenoone,” If the marriage is after 
publication of banns without license, and the persons are 
under twenty-one years of age, the consent of parents is 
required before legal celebration.^ It was also enacted that 
all marriages should be solemnized in church ‘‘except in case 
of necessity.” ® 

The act of 1632 determined the broad outline of the mar- 
riage law of Virginia until after the Revolution. But two 
or three important modifications were made by subsequent 
legislation. Thus, an act of the Commonwealth period, 
1667-68, enforces the provision that “ministers only shall 
celebrate marriages;” and significantly adds that they shall 
not do so without license or publication of banns “as for- 
merly,” under a penalty of “tenne thousand pounds of 
tobacco to ease the leavye of that county.” No license is to 
be granted “without certificate vnder the hands of the 
parents, masters, or guardians of the parties to be married.”^ 
Again, the first act of the Restoration, 1661-62, requires 
license or “thrice publication according to the prescription 

1 Hentntg, Statutes, 1, 156, 157. See al 30 the aei of 8 Clias. I., expressed in ebont 
the same terms, ibid,, 181* 

^Ibid., 158, 183. 

^Ibid,, 433. By the act of 1646 the penalty for celebration without license or 
banns was 1,000 poxmds of tobacco : ibid,, 332. 
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of the rubric in the common prayer booke, which injoynes 
that if the persons to be marryed dwell in severall parishes 
the banes must be asked in both parishes, and that the 
curate of one parish shall not solemnize the matrimony 
untill he have a certificate from the curate of the other 
parish, that the banes have been there thrice published, and 
noe objection made” to the union. For violation of the law 
by the minister the penalty of 1657-68 is retained. But 
this statute goes farther and declares that “any pretended 
marriage hereafter made by any other then a minister” shall 
be “reputed null, and the children borne out of such mar- 
riage of the parents” shall be “esteemed illegitimate and 
the parents suffer such punishment as by the laws prohibit- 
ing fornication ought to be inflicted.’” This act of the 
Kestoration, like that of the Duke of York, 1666, was prob- 
ably invalid as transcending the requirements of the English 
common law.^ In part it may have been intended to punish 
violation of the marriage law by dissenters, and its severity 
must have been keenly felt. At any rate, it was repealed in 
1696 and replaced by an “act for the prevention of clandes- 
tine marriages.” The preamble recites that “many great 
and grievous mischeifes have arisen and dayly doe arise by 
clandestine and secret marriages to the utter ruin of many 
heirs and heiresses,” and that “the laws nowin force • . . . 
do inflict too small a punishment for so heinous and great an 
offence.” The minister guilty of violating the provision for 
banns or license, which is re-enacted, is to suffer imprison- 
ment “for one whole year without bayle or mainprize and 
shall forfeitt and pay the sume of five hundred pounds cur- 
rant money, one moyety thereof to our sovereign lord the 
king, .... and the other moyety to him or them that shall 

49-51. By th e la v of 1788 the issneof even “incestaons^’ marriages 
are made legitimate : tbid., XU, 689. 

2See chap, xiv, i, b), below. 
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sue or informe for the same.” No licenses are to be granted 
without a certificate from the clerk of the county court; and 
the certificate may not be issued by the clerk without the 
consent of the parent or guardian given in person or by 
writing attested by two witnesses, under penalty of a year’s 
imprisonment and the payment of a fine of five hundred 
pounds current money. The clause of the preceding act 
making the issue of irregular marriages illegitimate is not 
repeated in this act or subsequently — an admission, seem- 
ingly, that the provision was origmally null and void. But 
a female between the ages of twelve and sixteen contracting 
such a marriage forfeits during coverture her inheritance to 
the next of kin. After the death of her husband the inherit- 
ance reverts to her or those who should have claimed “in 
case this Act had never been made.”^ This clause was 
retained in subsequent legislation.^ By the act of 1705 still 
more careful provision is made for license and certificate; 
and if any minister, contrary to the spirit of the law, shall 
“go out of this her majesty’s colony and dominion” and 
there join in matrimony “persons belonging to this country,” 
without license or publication, he is to suffer the same pen- 
alty as if the offense had been done in the province.® 

No relaxation in the illiberal rule requiring solemnization 
by a clergyman of the establishment was made until after 
the Eevolution. First in 1780 the court of each county was 
authorized to license not more than four ministers of any 
religious society to solemnize marriages. In 1784 ministers 
of all denominations, except itinerants, were put on the same 
level in this regard. Already the preceding year laymen 
“in the western waters” had grudgingly been empowered to 
act, provided they make use of the ritual of the English 


1 Hening, Statutes, m, 149-51. 

2 See the act of 1705, ibid,, 443, 444; and that of 1748, ibid,, VX, 83. 
8 Ihid., m, 441, 442. 
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chxircli ; but it was not until 1830 that it became possible, 
when the court saw fit, to appoint laymen for this purpose 
in all counties of the commonwealth; and this policy has 
survived to the present hour/ 

But if the Anglican clergy during the entire colonial 
period were given a monopoly of matrimonial business, it by 
no means follows that the dissenters, whose numbers were 
constantly gaining, ever tamely submitted. On the contrary, 
they often took the law into their own hands and had their 
marriages celebrated before their own ministers, or resorted 
to the local magistrates. This fact is made clear by the act 
of 1780 and subsequent statutes, by which marriages irregu- 
larly contracted are declared valid. Indeed, as early as 1677 
we have evidence that dissenters refused to observe an unjust 
and probably invalid law. A memorial of the bishop of 
London in that year laments that in Virginia there is a great 
“defect in the execution of those two wholesome laws .... 
of the Assembly, the one prohibiting all marriages to be 
solemnized without a lawful minister imposing the punish- 
ment due for fornication on the parties & making their chil- 
dren illegitimate & so not capable of inheriting, the other 
prohibiting any persone the ministerial! Function without 
proveing himself to have first received Orders from some 
Bishop in England.”® 

As already stated, the matrimonial laws of Virginia were 
from an early day locally administered, and mainly by the 
civil magistrate. The minister of every parish was required 
to keep a “booke wherein shall be written the day and yeare 
of every christeninge, wedding, and buriall;”® and annually 
on the first day of June it was the duty of the church war- 
dens and mi n i sters to make a return to the quarter court of all 

1 See chap, xvi, where this legislation is treated in detail. 

20’Callaghan, Doc, Bel. to CcH, Hist, ofN, T., HI, 253. 

sHbning, Statutes, 1, 158, 182, 183 (1632). 
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marriages solemnized during the year.^ By the act of 1642 
the report is to be made to the ‘‘commander of every 
monethly court and in 1661-62 the duty of registration 
is laid upon the reader equally with the minister.* At 
length, in 1780, the officiating minister is required to trans* 
mit a certificate of every marriage solemnized by him to the 
clerk of the county court for record.* It was the minister’s 
duty to publish the banns thrice, as required by law. But 
in consequence of the scarcity of clergymen of the established 
church, in some places it became practically impossible to 
comply with the statutes. So, in 1706, the clerk or reader 
in any parish having no minister was empowered to publish 
banns and, “if no objection be made,” to grant a certificate 
thereof to the officiating minister.® 

In Virginia, as we have seen, the governor’s license 
instead of banns takes the place of the license of the English 
bishop. Licenses are not to be issued “without certificate 
under the hands of the parents, masters or guardians.”® On 
account of the rapid growth of population, in which was an 
ever-increasing proportion of dissenters, and on account of 
the scarcity of ministers of the established church, the 
demand for licenses became so great that, in 1661, the 
clerks of the county courts were empowered to issue them. 
“Whereas,” runs the statute, “many times lycences are 
granted and the persons are marryed out of the parishes, 
which lycences have been usually granted by the governor, 
whose knowledge of persons cannot possibly extend over the 
whole country,” therefore persons desiring to be married by 
license are required to give bond to the clerk that there is no 
lawful impediment. The clerk is then to write the license 

1 Ibid., 155. 

2 Ibid., 242. Of. the act of the Common'^ealth, 1657-58, ibid., 433. 

9 Ibid., n, 54. ^Ibid., X, 362. 

sibid., m, 442. Qf. the act of 1748: ibid., VI, 82. 

6 Act of 1657-68: ibid,, 1, 433. 
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and certify to the first justice in the commission for the 
county, or else to the person appointed for this business by 
the governor, who shall sign it.^ Later the personal or 
written consent of the parent or guardian is required before 
the clerk may issue certificate,^ But by the act of 1705 a 
bond is required in all cases, and parental consent only in 
the case of minors. The license is then issued by the clerk 
for the signature of the magistrate or the governor’s deputy.® 

The granting of licenses was an important source of 
income for the governor, he receiving two hundred pounds 
of tobacco or twenty shillings for each license issued. Such, 
for example, was the law in the days of Beverley.* These 
fees were collected by the sheriff and turned over to the 
governor or secretary of the colony.® At the beginning of 
the Revolution, in order to provide for the expense of the 
militia, a tax of forty shillings was laid by the assembly 
upon each marriage license;® and in the next year the law 
granting license fees to the governor was repealed.^ The 
legal fee allowed the minister was twenty shillings or two 
hundred pounds of tobacco for each marriage when cele- 
brated by license, and five shillings or fifty pounds of 
tobacco when celebrated by banns.® In 1792, however, the 
uniform fee for a marriage was fixed at one dollar.® 

Marriages within the “levitical degrees prohibited by the 
laws of England” were forbidden;^® and curious and strin- 

1 Hsning-, op. cii., n, 54, 55 ; 2$ (1660-61). Only the cldik of the county in 

which the woman, her parents, or sroardians dwell may act : 281. 

2 Ibid., in, 150 (1696). ^Ibid„ 442, 443. 

^ BbvbeiiBY, Hisf.o/ Fa., 211, 212; also 1 Mass. JSKsfc (7oZZ.,V,186; and Hbning, op, 
cU., in, 445; VI, 84, 85; II, 55. 

6I6td., n, 28. 

IX, 66 (1775). The tax was raised to ten pounds in 1780: ibid,, X, 245. 

TIbid,, 225. 

8 SPOTSWOOn, Letters, 1, 128 n. 90 ; Bbvbelbt, Hist of Va,, 211 ; Hbning, pp. cit,, 
m, 45; VI, 84, 85, etc. Earlier the marriage fee was 2 shillings : ibid,, 1, 160, 184. 

^Aets of iJie Gen, Assembly, 203. 

10 Hbning, pp, cit,, rv, 245 (1730). Marriage with a deceased wife’s sister is for- 
bidden: «>wZ.,XII, 689 (1788). 
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gent regulations concerning the secret marriage of indented 
servants were made. Thus in 1642-43, since ‘‘many great 
abuses & much detriment hath been found to arise both 
against the law of Q-od and likewise to the service of manye 
masters of families in the collony” by secret marriage of 
servants, it is provided that a man servant contracting a 
secret marriage with a maid servant shall serve an additioned 
year after the completion of the term of indenture ; while a 
maid servant so offending is to double the time of her ser- 
vice. A freeman for secretly marrying an indented maid 
servant must double the value of her service and pay a fine 
of five hundred pounds of tobacco to the parish where the 
offense is committed.^ The unjust discrimination against 
female servants was done away with in 1657-58.^ A still 
more rigorous law was passed in 1661-62. The minister is 
prohibited under a penalty of ten thousand pounds of 
tobacco from either publishing the banns or celebrating the 
contract of marriage without a certificate of consent from 
the masters of both the persons, who are each to suffer 
the penalty of a year’s extra service, as before; while the 
freeman clandestinely marrying a servant is to pay to the 
master fifteen hundred pounds of tobacco or a year’s ser- 
vice.® But in 1748 for the offending parties the year’s 
extra service is commuted at “five pounds current money.” ^ 
It may be noted that in this Yirginia legislation there is no 
provision like that of Plymouth for compelling the consent 
of stubborn masters. 

The matrimonial history of Virginia begins with the 
nuptials of Ann Burras and John Laydon, celebrated in 

ilhid., 1,252,253. 

^IbuL^ 438. By this act either the man or the woman suffers a penalty of one 
year's extra service. 

SIhid., n, 114. The penalty for a freeman was made 1,000 pounds of tobacco in 
1705: t5id.,in,444. 

4 Jhid., VI, 83, 84. 
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1608.* A few years later, in Dale’s code, appear the first 
marital regulations, though to what extent they were ever 
carried out must remain uncertain. Every minister is re- 
quired to “keepe a faithful and true Eecord, or Church 
Booke, of all Ohristnings, Marriages, and deaths of such 
our people, as shall happen within their Fort, or Fortresse, 
Townes or Towne at any time, vpon the burthen of a neg- 
lectfull conscience, and vpon paine of losing their Enter- 
tainment.”® 

The statutes of the Dominion are silent as to the celebra- 
tion of pre-contract or espousals; and the penalties prescribed 
for adultery and fornication are in marked contrast with 
those of early New England. Persons were presented for 
these offenses by the church wardens at the annual visi- 
tations;* and the culprits were punished by fines or whip- 
ping.* Nor do the laws concern themselves with the 
regulation of courtship €ind “sinful dalliance” in New Eng- 
land style; although a proclamation of G-ovemor Wyatt 

iQn this marriage see WiKSOB. Nar. and Crit. HI, 132; Holmes, Annals, 
1, 162; Campbell, Sist, of Fa., 65. 

8 William Steaohbt, For the Colony in Virginia Britannea, Lawes Diuine» 
Morall, and Martiall, 11 : m Fobce, Tracts, III. 

8 Hbning, op- cit,, 1, 240, 310, etc. The following ctnious judgment was rendered 
by the governor and council sitting as a court in 1627 : “ Upon the presentment of 
the church-wardens of Stanley Hundred for suspicion of incontinency betweene 
Henry Kinge and the wife of John Jackson, they lyinge together in her husband’s 
absence ; it is thought htt that the sayd Bonge shall remove his habitation from her, 
and not to use or frequent her company until her husband’s return.”— Jdid., 145, note. 
This may be compared with the following record of the same court in 1631 ; “Because 
Udw. Grymeslay with Alice West he gives security not to marry any woman till fur- 
ther order from the Governor and Council.”— J&id., 551. 

^ J&£d., 433 ; HI, 74, 13Q, 861 ; Acts of the Qen» Assembly, 287. The first represen- 
tative assembly, which met at Jamestown in the summer of 1619, enacted, “Against 
ezcesse in apparell that every man be cessed in the church for all publique contri- 
butions, if he be unmarried according to his owne apparell, if he be married accord- 
ing to his owne and his wives, or either of their apparell,”— C!uZ. Bee, of Fa. (ed. 
Banoboft), 20. The same assembly provided that “All Ministers in the Colony shall 
once a year, namely in the moneth of Marche, bring to the Secretary of Estate a true 
account of all Christenings, burials and marriages, upon paine, if they faill, to be 
oensured for their negligence by the Govemo^ and Counsell of Estate; likewise where 
there be no ministers, that the comanders of the place doe supply the sanie duty,”— 
Xbtd,y 26 , 
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shows that his excellency was willing to supply the law’s 
defect in this regard. He a n nounces that ‘‘every minister 
should give notice in his church that what man or woman 
soever should use any word or speech tending to a contract 
of marriage to two several persons at one time,” such “as 
might entangle or breed scruples in their consciences^ should 
for such their offense, either undergo corporal correction^ or 
he punished by fine or otherwise, according to the quality 
of the person so off ending. 

Very little material has been collected regarding wedding 
customs in Virginia.^ But this sketch may be concluded by 
reference to a curious “marriage agreement” which took 
place in Eastville, Northampton county, in 1714, and which 
throws light on domestic economy in the Old Dominion. 
Mr. John Custis and Prances, his wife, having fallen out, 
are inspired with hope and faith that they may renew per- 
fect love and friendship” by bond and covenant First, 
therefore, it is duly stipulated that “the sd Frances shall 
return to the sd John all the money, Plate and other things 
what soever that she hath from him or removed out of the 
house upon oath and be obliged never to take away by her- 
self or any other, anything of value from him again or run 
him in debt without his consent, nor sell, give away or dis- 
pose of anything of value out of the family without his con- 
sent, upon the condition that the plate and damaske linen” 
shall not be given away or otherwise disposed of by the said 
John during her life, but be delivered to his children “by 
the said Frances immediately after her decease.” Next it is 
agreed that “Frances shall henceforth for bear to call him 

sd John any vile names or give him any ill language. 
Neither shall he give her any,” but they are “to live lov- 

1 Qnoted by Cooke, Ftrpima, 149 ; also Fiske, Old Virgima <md Her Neighbors^ 
L 246, 247. 

2 See. however, Goobwin, The Colonial Cavalier^ 46 ff. ; and on social customs in 
general Fiske, op. cit.^ n, 174, 269. 
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iiigly together and to behave themselves to each other as a 
good husband & good wife ought to doe. And that she shall 
not intermeddle with his affairs but that all business belong- 
ing to the husband’s management shall be solely transacted 
by him, neither shall he intermeddle in her domestique 
affairs but that all business properly belonging to the man- 
agement of the wife shall be solely transacted by her.” 
Again, after settling his debts, John gives bond in the sum 
of one thousand pounds that he will keep ‘‘true and perfect 
accounts of all the profitts and disbursements of his whole 
Estate,” present and future, in Virginia or the rest of the 
world, and that he will “produce the same accounts yearly 
if it be required upon oath. And that after all debts here- 
after necessarily accrueing ; for buying deaths, tools and all 
the necessary [things] for the servants and the plantations, 
paying leavys and Quitt-rents & making necessary repairs of 
his whole estate and alsoe all other necessary charges acrew- 
ing for the use & benefitt of the estate which is to descend to 
the child of ye said Frances are deducted and paid he shall 
freely & without grudging allow one full moity .... of 
his whole estate” to her annually, “for clothing herself and 
the children with a reasonable proportion thereof and the 
remainder to be all laid out in the education of the children 
& for furnishing .... all things .... necessary for 
house keeping (that are to be brought from England) and 
Phisick,” so long as she remains peacefully with him ; and 
that he shall allow for her maintenance and that of the fam- 
ily “one bushell of wheat for every week and a suflSlcient 
quantity of Indian Com and as much flessh of all kinds as 
the stocks of Cattle, Sheep and hoggs” will stand, with 
“sufficient quantity of Cyder and Brandy if so much be made 
on the plantation.” But if Frances exceed her allowance, 
then it is to cease, and the “bond to be voyd.” Out of her 
allowance Prances is to have “free liberty to keep a white 
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servant if slie shall think fitt also the usual colored ser- 
vants, among whom are mentioned “Jenny,” “Queen,” and 
“Billy boy,” who are to “tend the garden, goe of errands or 
with the coach, catch horses, and doe all other necessary 
works” both in and about the house. Moreover, with impul- 
sive generosity, “ye sd John” binds himself, not only to 
allow Frances “fifteen pounds of wool and fifteen pounds of 
fine dresst fliax or fifteen pounds of wool in lieu thereof 
every year to spin for any use in the family she shall think 
fit;” but even to suffer her “to give away twenty yards of 
Virginia cloth every Tear to charitable uses if soe much 
remain after the servants are clothed.'*'* Finally, pending 
the marketing of the tobacco crop in England, which will 
take twelve months, Frances is graciously endowed by John 
with fifty pounds in money for support of herself and the 
family, if there should happen to be so much left when all 
the debts are paid.^ 

II. OPTIONAL CIVIL 3HABBIAGE AND THE RISE OE OBLIGATORY 
RELIGIOUS CELEBRATION IN MARYLAND 

The earliest extant record of a marriage in Maryland, we 
are told, is that of William Edwin and Mary Whitehead, 
dated March 26, 1638. They were married by license, with 
security to the Lord Proprietor for the payment of “one 
thousand weight of merchantable tobacco, to be paid upon 
demand, in case the said William Edwin hath precontracted 
him self to any other woman than Mary Whitehead (spin- 
ster),” or in case there is any other lawful impediment to 
the marriage.* According to Bozman, many similar marriage- 
license bonds have been preserved.* The requirement of a 

1 For this document see The Virgin^ Mag. cf Hist, an^ Biog.^ IV (July, 1896), 

64-66. 

3 Stbeeteb, Papers ReZ. to the EaHy History of Md.^ 278, 279. This license may 
be compared with, the bonds required by Governor Andros in New England or by the 
New York governors : see chaps, xii and xiv. 

8 In the “ book in the land ojBBlce, entitled, Liber No. 1 ” : Bozman, Hist, of Mary- 
Zand, n, 604, who gives the following example: “ November 2d, 1638. This day came 
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“caution,” in such cases, is enforced in the act of the assem- 
bly passed in 1640.* No marriage may be solemnized with- 
out banns “three days before published in some Chappell 
or other place of the County where publique instnts are used 
to be notified, or else afore oath mad & caution entered in 
the County Court that neither partie is apprentice or ward 
or precontracted or within the forbidden degrees of consan- 
guinity or under goverm* of parents or tutors and certificate 
of such oath & caution taken from the Judge or Begister 
of the Court.”* 

By the act of 1668, passed during the Fendall govern- 
ment, the civil ceremony is made legal. Persons desiring 
to be married have liberty to apply either to a magistrate or 
to a minister; but in all cases, under severe penalty, a certifi- 
cate of the publication of banns at the county court, or in 
some church, chapel, or meeting, is required.® Banns or a 

William Lewis, planter, and made oath, that he is not precontracted to any other 
woman than Ursnla 0ifford, and that there is no impediment of consangninity, 
affinity, or any other lawful impediment to his knowledge, why he should not be 
married to the said Ursula Gifford; and further he acknowledgeth himself to owe 
unto the lord proprietor ICXX) lb. tobacco in case there be any precontract or other 
lawful impediment whatsoever as aforesaid, either on the part of the said William 
Lewis or the said Ursula Gifford.” 

1 Among the thirty-sis bills of the assembly of February, 1639/40, which accord- 
ing to Bozman were engrossed for a third reading, but not finally enacted into laws, 
was one giving the so-called “ county court ” jurisdiction in “ all causes matri- 
monial, for as much as concerns the trial of covenants and contracts, and the punish- 
ment of faults committed against the same; and all offences of incest; attempting 
of another's chastity; defamation; temerarious administration; detention of 
legacies; clandestine marriage without banns thrice published or bond entered in 
the court.” — ^B ozman^, op. cit., H, 106, 128, 129. Since at thi.q time there was but one 
organized county, St. Mary's, and this “county court ” is made a tribunal of appeal 
in all civil common-law cases, the body is really the supreme provincial court, aud 
it is given about the same jurisdiction thereafter exercised by the latter. 

2 Archives of Md, : Proceedings and Acts of the General Assembly^ 1637-64, 97. 

^Ibid.^ 374. The fine for each of the parties violating the statute is 1,000 pounds 

of tobacco; for the magistrate or minister, 5,000 pounds, one half to the Lord Pro- 
prietor, the other half to the informer. In 1650 it is provided that adultery shall 
receive punishment as the court may see fit, but “ not extending to life or member ” ; 
ibid., 286. The penalty is the same in 1654: ibid,^ 344. In the last-named year “ the 
names of all that shall be borne, married or buried .... shall be Exhibited to the 
Clarke of Every Court who shall lust Register thereof who shall be allowed five 
jmunds of Tobacco as a ffee duo to him for every such Begist** made and kept ” 
— Ibid., 345. 
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license from the governor or lieutenant-general is prescribed 
by the act of 1662; and, as before, the ceremony may be 
performed by either a minister or a magistrate, but in 
presence of two witnesses. Otherwise the marriage is void.* 
Thus far no form of words at the nuptials had been pre- 
scribed, Therefore in 1666, by a statute which was to 
remain in force three years, a modification of the English 
ritual was adopted.^ 

The general provisions of the law of 1662 are repeated in 
the act of 1676, except that the intention to allow complete 
liberty with respect to the form of celebration is more 
accented. Instead of a “minister or magistrate,” as in the 
former act, any “priest, minister, pastor, or magistrate” 
may now conduct the celebration; and, as before, a marriage 
not so solemnized is declared null and void; though it is 
highly probable that such a requirement was invalid as being 
inconsistent with the English common law.® 

Up to this point, under the Catholic proprietors of the 
palatinate, absolute toleration had prevailed. Optional civil 
or ecclesiastical rites were sanctioned. But now arose a 
struggle for supremacy between the toleration party com- 
posed of Catholics and Quakers, who began to take strong 
root in the province, and a bigoted Protestant faction, “As 
happened twenty years before, a minority in the colony, in 
sympathy with the dominant party in England, wished to 
control in matters of religion, and, backed by the home 
government, renew a policy of intolerance in their own 
interests. Now, of course, this minority was composed of 
Protestants of the Established Church, instead of Puritans, 

il&icf., 442, 443. This act is approved in 1664: 537. 

2 “ The mem taking the woman by the hand shaU say lAB doe take thee C D 
to my wedded wife To have and to honld from this day forward for better for worse 
for Rich or for Poore in sickness in health till death ns do part and thereto I plight 
thee my troth which being finished lett her hand goe.” Similar words are to be used 
by the woman: tbid., 1664-76, 148. 

3 Jbtd., 1666-76, 522, 523 
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as in the days o£ the Commonwealth.’’^ The Episcopal 
minority triumphed with the establishment of the royal 
government in 1692, the Church of England was set up, and 
Catholics and dissenters were taxed for its support. A reac- 
tionary policy was begun with respect to the marriage cele- 
bration, and we have in this instance the only clear example 
of such retrogression that can be found in American history.® 
Only in Maryland was civil marriage entirely abrogated after 
it was once introduced.® 

The change did not take place all at once. A beg i n ning 
was made by the law of 1692 which in part deprived mem- 
bers of the established church of the privilege of the civil 
celebration, but as yet did not interfere with the liberty of 
others. As under the preceding acts, either a minister or 
a magistrate may perform the ceremony; but now it is pro- 
vided that he “shall joyn them in manner and forme as is 
sett down & expressed in the Liturgy of the Church of Eng- 
land w®^ being finished the Minister, Pastor, or Magistrate 
shall say I being hereunto by Law Authorized do pronounce 
you lawfull man and wife.”* 

A more rigorous statute, affecting members of the estab- 
lishment, appears in 1702. To “prevent all illegal and 
unlawful Marriages, not allowable by the Church of Erg- 

1 Lodge, ShortJBistoryi 105. Elsewhere this writer says the Episcopal church in 
Maryland was as “ contemptible an ecclesiastical organization as history can show.’* 

“ It is not easy to conceive the utter degradation of the mass of the Maryland clergy. 
Secure in their houses and glebes, with a taz settled by law, and collected by the 
sheriffs for their benefit, they set decency and public opinion at defiance. They 
hunted, raced horses, drank, gambled, and were the parasites and boon companions 
of the wealthy planters. A common j est was the question : 

‘ Who is a monster of the first renown ? 

‘ A lettered sot, a drunkard in a gown.* 

“ They extorted marriage fees from the poor by breaking off in the middle of the 
service, and refusing to continue until they were paid.’*— J&id., 123, 120-24; qf, 
Bbowite, Maryland^ 184 ff. 

2 See, however, the case of North Carolina b^ow, where the original toleration 
of the early years was later somewhat curtailed; and that of West Virginia. 

8 Compare Cook, “ Mar. Cel. in the Colonies,” Atlantic, LYT, 356, 357. 

^Archives of Md. : Procds, and Acts of the Gen. Assem., 1684-92, 450, 461. 
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land,” it is enacted that ‘‘no Minister, Priest or Magistrate 
shall presume to join together in Marriage, any persons 
whatsoever, contrary to the Table o£ Marriages, by this Act 
appointed to be set up in every Parish-Church within this 
Province,” under penalty of five thousand pounds of tobacco 
for violation, and with a like punishment for each of the 
parties to such a marriage. To “prevent any Lay-Persons” 
from acting “where any Minister or Priest can be had, and 
to ascertain what shall be paid for Marriages,” it is provided 
that “in every Parish where any Minister or Incumbent 
shall reside and have charge of souls therein, no Justice or 
Magistrate, being a Lay-Man, shall join any Persons in 
Marriage, under penalty of Five Thousand Pounds of 
Tobacco .... to our Sovereign Lord the King.” The 
marriage fee is fixed at five shillings sterling, provided the 
persons to be married come to the parish church or chapel at 
time of divine service.^ 

In 1717 was passed a more elaborate act, which remained 
in force throughout the colonial period, but which did not 
extend to “persons of different persuasions from the Church 
of England,” who are still to enjoy their own “manner of 
proceedings” unaltered. “Persons who desire Marriage” 
are to “apply themselves to a Minister .... and shall 
cause due Publication to be made, according to the Kubrick 
of the Church of England, of their Intent to marry, at some 
Church or Chapel of Ease belonging to the Parish” wherein 
the woman resides. In “case there be no Minister, Curate 
or Reader in such Parish, an Advertisement or public Noti- 
fication .... shall be set up at the Court-house Door of 
the County, where such Marriage shall be intended, there to 
remain for the Space of Three Weeks at the least.” The 
clerk of the county court is required to make a certificate of 
publication, on presenting which any “qualified” minister 

1 Baook» Lavss of MaryUna/i^ 1702, chap, i, ^ iv, v. 
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is empowered to solemnize the marriage ‘‘according to the 
Liturgy of the Church of England.” For proceeding with- 
out certificate of publication or the governor’s license, the 
nunister and each of the parties shall severally forfeit five 
thousand pounds of tobacco, as under the act of 1702; and 
for evasion of the law by getting married in any place out- 
side the province, except where the woman is a resident, the 
man is to suffer the same penalty.^ But it is important to 
note that neither the act of 1702 nor that of 1717 invalidates 
an irregular or clandestine marriage. 

Another statute of 1717 prescribes severe penalties for 
miscegenation. Any free negro or mulatto intermarrying 
with a white person shall become a slave for life, unless the 
free mulatto in question be “bom of a white woman,” when 
he is merely condemned to service for seven years. On the 
other hand, servitude for this same period is the punishment 
prescribed in case a white man or woman intermarry with a 
negro or mulatto.® Two years before a law provides that 
for joining any negro whatsoever or a midatto slave to any 
white person the minister, pastor, or magistrate shall forfeit 
five thousand pounds of tobacco, one half to the use of free 
schools, and the other half to the informer.® 

It is significant that throughout the whole colonial period 
all persons in Maryland, except members of the establish- 
ment, should have had unrestricted liberty to contract civil 
marriage, only to have that liberty taken away after the 
Kevolution began. By the reactionary law of 1777, “the 
rites of marriage between any white persons, subjects or 
inhabitants of this State, shall not be celebrated by any per- 
son within this State, unless by ministers of the Church of 
England, ministers dissenting from that Church, or Eomish 

1 Baoox, op. c£ Jf., 1717, chap, xv, §§ i-v. The fee for marriage after license is ** 10 
shillings and no more;” after publication of banns it is 100 pounds of tobacco or 
6 shillings and 8 pence current money, 

^Ibid,y chap, xiii, § v. 


^Xbid*i 1715, chap, adiv, § xxv. 
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priests, appointed or ordained according to the rites . . . . o£ 
their respective churches, or in such manner as hath been 
heretofore used and practiced in this State by the society 
of people called Quakers.”^ This monument of religious 
conservatism has survived to our own time. 

No attempt is here made to describe wedding customs in 
the colonial era;^ but the Archives of Maryland contain a 
unique document, entitled ‘‘Articles of Courtship,” which 
may serve as companion-piece and counterpart to the “Mar- 
riage Agreement” with which the domestic economy of Vir- 
ginia, half a century later, has already been illustrated. In 
this instance Kobert Harwood essays by formal indenture to 
compound a lawsuit and at the same time reclaim the reluc- 
tant affections of Elizabeth Gary, despite the fact that 
mgallantly he had sought to requite her fickleness through 
“slanders and unhandsome attempts.” From the “Articles 
of agreement .... made the 24^ of September 1657 
between Peter Sharpe of Putuxent County in th® Province 
of Maryland Chirurgeon of the one p^’ and Kobert Har- 
wood of the Same County planter of the other parte,” it 
appears that “there hath been a Suit Commenced by the 
Said Peter Sharpe before the Govemour and Councell .... 
a gainst the abovenamed Kobert Harwood on the behalf of 
Elizabeth Gary Daughter of ludith now the wife of the Said 
Peter Sharpe, for reparation for Slanders, and undhandsome 
attempts charged to be acted and reported by the Said 
Kobert Harwood to the great Detriment of the Said Eliza- 
beth, and of the Said Peter Sharpe his wife and family;” 

1 Ktlty, Latos* 1777, chap. 12, sec. 5; also Laws of Md,^ 1763-87 (Annapolis, 1787), 
chap, xii, sec. v; c/. Cook, “ Mar, Cel. in the Colwiies,” Atlardic^ LXI, 857. 

2 The Quakers were strong: in Maryland and practiced the same rites as their 
brothers elsewhere. The Labadists, who had a colony in the province, thoronghly 
disliked the Friends, though in some respects the doctrines of the two bodies were 
strikingly alike. The Labadists were even more narrow than the Pennsylvania 
Friends regarding intermarriage with gentiles. A convert was expected to leave his 
unregenerate spouse behind when he joined the society; see Jambs, ^^TheLabadist 
Colony in Maryland,” J, E, IT. 8,, XVH, 12 £L, 17 fl. 
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and, on the other side, that Eobert, ‘'for his own Vindica- 
tion, doth much insist upon a former promise of Marriage 
Grounded upon a Mutuall declared affection ” between him 
and Elizabeth, “obtained after a long familiaritie and Solli- 
citation;” with which engagement the said Peter and Judith 
his wife “are much dissatisfied,” but which they are neverthe- 
less willing to see followed by wedlock, if Elizabeth really 
have the proper “affection and resolution of marriage to and 
with the Said Eobert.” 

Therefore it is duly stipulated that the insistent suitor 
shall have a fair chance to ensnare the coy damsel on neutral 
ground. “Imprimis the said Peter Sharpe doth for himself 
and his heirs .... agree that the Said Elizabeth Gary 
shall within fifteen dayes .... be conveyed to the house of 
m^ Thomas Davis at the Cliftes and there she is to remaine 
for the Space of six weekes,” the said Eobert “during all the 
Said Time” being given “full free and perfect Liberty 
(bringing one or more of the Neighbours with him) to have 
all freedom of discourse” with her, and “to use all faire and 
Lawfull Endeavours” to win her consent to marry him. 
ThatEobert’s “nerve” and zeal were confidently relied upon 
is revealed by the proviso that “one or more of the Neigh- 
bours” are “alwayes to be present” with the lovers at the 
above specified courting, the “Said Eob^ Harwood paying 
for the Said Elizabeth Gary her Entertainment during her 
Stay at the Said Davis his house.” 

Next it is covenanted by Peter, “if it should by Gods 
permission, So happen” that Elizabeth shall “within the 
Said prefixed time give her consent,” that he will not directly 
or indirectly, “neither by himself nor by any other person or 
persons,” try to hinder the marriage, which “shall be per- 
mitted to take effect without obstruction.” On his part 
Eobert doth agree that, if in the time set he fail to gain 
Elizabeth’s consent to “intermarry with him,” he “will 
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from thence forth totally and absolutely discharge the Said 
Elizabeth” from all former promises; and will “never after 
by himself, or any other person or persons, either by words 
Letters or any other way directly or indirectly Endeavour to 
gain” her affections, “or to procure any familiaritie of dis- 
course with her or willingly to Come into her Company.” 
But if “ Eobert and Elizabeth shall entermarry,” the docile 
bridegroom “shall first enter into Good Caution and Se- 
curitie not to upbraid or deride or any other way Exercise, 
or use any bitherness” toward the bride, “for or in relation 
to any former passages between them;” and in case of 
“breach of this his Engagement he shall from thenceforth 
be absolutely disabled and made uncapable of Entermedling 
with or disposing of any part of the Estate now belonging 
to the Said Elizabeth, or any part of the produce thereof.” 

Finally it is stipulated that “ in the Cause formerly de- 
pending and now to be withdrawen” Eobert is to “beare 
his own Charge,” as well as those ‘‘on th® plaintiff es behalf,” 
if the marriage take place, otherwise Peter is to pay his own 
costs. Thereupon the instrument is “signed, sealed and 
delivered in the presence of Thomas Turner Clerk,” xmder 
date of September 26, 1657.^ 

III. THE STBUGGLE EOE OIVIL MABBIAGB ANB PBEB 
EELIGIOUS OELEBBATION IN NOBTH OABOLINA 

Prom the outset the colony of North Carolina had a popu- 
lation of diverse nationalities and various religious creeds. 
The “Fundamental Constitutions” of 1669, granted by the 
Earl of Clarendon and his colleagues, provided, h^itatingly, 
for the establishment of the English church;^ but it was not 
until after the beginning of the eighteenth century that an 

1 Archives of Md, : Judicioi and Tesdawenfar^Bvainess of the Frooindal Courts 
1649/50-57,531-33. 

2 “Fundamental Constitutions,” c, 96 : Pooeb, Charters^ II, 1406. The charter of 
1663 aUows the proprietors to use their discretion in dispensing from the liturgy and 
ceremonies of the English church: ibid., 1389. The supplementary charter of 1665 
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attempt was made to enforce the Episcopal system by statute. 
In the meantime, the regular clergy were few, and dissenters 
came in large numbers; for lest “Jews, heathens, and other 
dissenters from the purity of the Christian religion may be 
scared and kept at a distance,” the Constitutions had incon- 
sistently guaranteed a qualified religious freedom,^ Among 
the sects represented were Protestants from Germany, Hu- 
guenots from France, and Independents from New England. 
Later the Quakers and Presbyterians became relatively 
strong; and they stoutly resented the bigoted tyranny of 
the Episcopal minority, which was sustained by the govern- 
ment by whom the matrimonial legislation was shaped. The 
intolerance was the harder to bear because of the low char- 
acter of the English clergy, some of whom in vice and 
dissipation being worthy rivals of the brawling and cock- 
fighting parsons of Maryland and Virginia. To this class 
belonged Rev, Daniel Brett, the first Episcopal clergyman 
who came to the colony; and Rev. John Boyd, notorious for 
open drunkenness.^ 

During nearly half a century following the charter® there 
was in practice full toleration as to the form of the marriage 

declares that no one shall be ** in any -way molested, punished, disqnieted or called 
in question, for any differences in opinion, or practice in matter of religions con- 
cernments, who do not actually disturb the civil peace.” All are to enjoy “judgment 
and conscience in matter of religion.”— Ifeid., 1397. 

1 After thus expressing the motive for toleration, the Constitutions curiously 
provide that any seven or more persons agreeing in any religion may form them- 
selves into a “church or profession;” and no person over seventeen years of age 
“shall have any benefit or protection of the law, or be capable of any place of profit 
or honor, who is not a member” of such a church or profession, “ having his name 
recorded in some one, and but one religious record at once,”— Z6zd,, 1407. 

21V. O. Col. Becorda, TV, 264; Havtks, Hist, of N. C.. 11, 341. For Virginia see 
IjonaE, Short History, 60 ff. Cf. Howard, Local Const. History, 1, 133, 134. 

2 Paragraphs 45 and 84 of the Fundamental Constitutions (1669) provide for 
matrimonial jurisdiction and for registration. Paragraph 87 declares that “no 
marriage shall be lawful, whatever contract and ceremony they have used, till both 
parties mutually own it before the register of the place where they were married, 
and he register it, with the names of the father and mother of each party.”— Poore, 
Charters, n, 1402, 1406. Compare Hewitt, An Hist, Account of the Rise and Frogresa 
of South Carolina and Georgia (London, 1779), 321-47. 
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celebration. The very first statute of the ^‘Assembly of 
Albemarle,” the first legislative body after the “Funda- 
mental Constitutions” went into effect, provides in charac- 
teristic American style for the solemnization of marriage. 
“Forasmuch,” runs this act, “as there may be divers people 
that are minded to be joyned together in the holy state of 
Wedlock and for that there is noe minister as yet in thir 
County by whom the said Partyes may be joyned in Wed- 
lock according to the rites and customs of our native Country 
the Kingdome of England;” therefore, that “none may be 
hindred from this soe necessary a worke for the preservation 
of Mankind and settlement of this County it is enacted And 
be it enacted by the Pallatine and Lords Proprietors of 
Carolina by and with the advice and consent of the Present 
Grand Assembly .... that any two persons to be joyned 
together in the holy state of matrimony takeing three or 
fower of their Neighbors along with them and repairing to 
the Governor or any one of the Councell before him declaring 
that they doe joyne together in the holy state of Wedlock 
And doe accept one the other for man and wife; and the 
said Governor or Councellor before whom such act is per- 
formed giveing certificate thereof and the said certificate 
being registered in the Secretary’s Office or by the Register 
of the Precinct or in such other Office as shall hereafter for 
that use be provided. It shall be deemed a Lawful! Mar- 
riage and Partyes violating this Marriage shall be punishable 
as if they had binn marryed by a minister according to the 
rites and customs of England.”^ 

This timely act was ratified by the Proprietors, January 
20, 1669/70; and there can be no doubt of its validity. It 
is a straightforward and sensible measure, such as the 
pioneer, forced to resort to seK-help, has so often shown 

1 N. C. Coh Bec,i 1, 184 ; also in Hawxs, Hist, of N. 0., H, 152, 153 ; and GajcbolIi, 
HUt, Coll, of a, 0., n. 
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himself capable of throughout the history of the Anglo- 
Saxon race. Its clear expression, good English, and re- 
spectable spelling speak well for the training and intelligence 
of the first settlers of Carolina; although the act has been 
sneered at and ridiculed by some people who ought to know 
better.^ 

Prom the beginning the Quakers seem to have been 
allowed to solemnize marriage in their own way; and this 
they contrived to do even after the English forms were pre- 
scribed by statute. According to Hawks, the “Friends were 
entitled, by express grant from the proprietors, thus to ad- 
here to their peculiar usage; for they had declared to them 
as an inducement to emigrate, ‘there is full and free liberty of 
conscience granted to all, so that no man is to be molested or 
called in question for matters of religious concern; but every 
one to be obedient to the civil government, worshipping Grod 
after his own way.’”^ The records of the monthly meeting 
in North Carolina reveal the Friends using the same simple 
rites as elsewhere in the colonies. The betrothed man and 
woman proclaimed their own banns, “passing the meeting” 
twice as in Pennsylvania. Thus at a monthly meeting of 
Friends “in Pasquotank y® 11*^ of y® first month 1707/8,” 
held “as their manner is, to Inspect into y® afPairs of y® 


2 Thus UoTiiE, Eng> Colonies^ 1, 453, says the acts of the assembly of 1669/70, of 
which the marriage act is one, tended to make North Carolina “ an Alsatia for 
ready and profligate adventurers.” So also GboeQ-e Chalmbbs, Political Annals of 
the United Provinces: in Caekoll, Hist Coll, of S. 0., II, 291, concludes, “From this 
remarkable law we may judge of their state of religion and morals.” On the other 
hand, Hawks, Hist, ofN, C,, II, 152, 153, says of this statute: “It has given rise to 
some abortive efforts at wit, which, if genuine, would, we think, be sadly misplaced ; 
and has, besides, sorely troubled the over-sensitive and camel-swallowers who thank 
God they are ‘not as other men are;’” justly adding: “It is difficult to conjecture 
any other course, which under the circumstances, they could reasonabJ^ have 
adopted. The very fact that any plan was devised to afford a legal and decent 
mode of entering into the marriage contract, certainly implies that the moral sense 
of the community revolted at general concubinage.” Cf, also Wbbks, CHmrch and 
St<UeinN,C,: ia J,H. U. XI, 244. 

2 Hawks, eg?, ctf., II, 154, These are nearly the words of the charter of 1665: 
Pooeb, op. cit„ n, 1397. Of, also Wbbks, op. cit., 244, 245. 
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Chnrcli,” Zachariali Nixon and Elizabeth Symons appear 
the ‘‘second time & declare their Intentions of taking Each 
Other in Marriage and being approved by the said meeting 
are left to their liberty to take each other. 

It appears, then, that civil marriage, side by side with 
religions marriage according to the rites of each denomina* 
tion, was lawful until 1715. By the so-called “Vestries Act” 
of that year, for the establishment of the Church of England 
in the province, magistrates are authorized to join people in 
wedlock only in “such parishes where no minister shall be 
resident.” If any layman, except in such parishes, presume 
to act, he shall be fined five pounds, one-half to the parish 
for the use of the poor, and one-half to the resident minister 
or incumbent. After license or banns no marriage may be 
lawfully celebrated by minister, priest, or magistrate con- 
trary to the table of marriages, which the church wardens 
and vestry are to have set up in every church or chapel.® 
But there is no invalidating clause for neglect. Already in 
1704 some provision had been made by statute for registra- 
tion.® Now it is enacted that the “inhabitants and freemen 
of each precinct” by majority vote are to elect three free- 
holders, from whom the governor or commmander in chief 
is to choose one as register of deeds; and until there be a 
clerk of the parish church, such register is to record betrothals 
and marriages. Every “master or mistress of a family who 
shall neglect to register the birth or death of any person bom 
or dying within his or her house or plantation; and every 
married man who shall neglect to remit to the said register 

1 “Eecords of the Friend Monthly Meeting in Pasqnotant Precinct” : in N. C. 
Col* Bee,, I, 688. There is a similar entry in 1711: ibid,, 813. Two years earlier we 
find a “precinct” conrt— abont the only part of the machinery of the “Fundamental 
Constitutions” which was ever made use of (Howasd, Loced Const, Hist., 1, 129) — 
sentencing for adultery: “Ordered that EUinor Mearle be punished by receiving Ten 
Stripes on her Back well laid & pay cost also Ex6,”— Eecords of Perquiman’s Pre- 4 
cinct Court, in N* C, Col. Bee., 1, 626 (17(6). 

3N. C, Col. Bee., H, 212, 213. 
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a certificate of his marriage and cause the same to be regis- 
tered, for longer than one month,” must pay a fine of one 
shilling a month for the period of delay, provided the whole 
penalty do not exceed twenty shillings.^ 

The act of 1715 fixes the minister’s marriage fee at five 
shillings; and to retain a monopoly of this perquisite at all 
hazards was the unswerving purpose of the Episcopal clergy 
throughout the colonial period. The governors, too, found 
the stipend for issuing marriage licenses a lucrative source 
of revenue. In 1730 the royal instructions to Grovernor 
Burrington declare, “to the end Ecclesiastical Jurisdiction 
of the Bishop of London may take place in that our Province 
so far as may be We do think fit that you give all countenance 
& encouragement to the exercise of the same excepting only 
the collating the Benefices Granting licenses for Marriages 
and probate of Wills which we have reserved to you our 
Governor and to the Commander in chief of our said 
Province for the time being as far as by law we may.”® The 
license fee was fixed at ten shillings.® 

A new law was passed in 1741, which, though it does not 
expressly forbid dissenting ministers from perfor min g the 
marriage ceremony, at any rate, as, Weeks insists, makes 
“dissent burdensome 6ind humiliating,” puts a “premium on 
conformity,” and constitutes “religious persecution.”* “To 
prevent clandestine marriages” it is enacted “that every 
Clergyman of the Church of England, or for want of such, 
any lawful magistrate, within this Government” may join 
persons in the “holy state of matrimony.” By implication 
this provision widens the area within which a magistrate is 
empowered to act, for by the law of 1716 a layman may not 

iIbbdelij-Maetin, Public Acts of the Assembly (Newbem, 1804), 1, 18, 19. 

a Col. Bee., in, no, in. 

8 Ibid., 160. According to Cook, “Colonel Byrd, writing about 1728, says that 
in North Carolina, ‘for want of men in holy orders, justices of the peace and mem- 
bers of the council were empowered to celebrate marriage.’ C|p, cit., 855, 856. 

^ Weeks, Church <md Stater 244, 245. 


Civil Mabriagb in Southern Colonies 263 


perform the ceremony in any parish where a “ minister or 
priest” resides, thus probably including dissenters, who in 
the present case do not count. The next clause gives still 
further chances for lay celebration; for, while a justice of 
the peace may not join in marriage ‘^any persons whatsoever 
in any parish where a minister shall reside and have a cure,” 
still by implication he may do so in any parish in the colony 
by obtaining permission from the minister, and, of course, 
in all cases turning over to said minister the legally pre- 
scribed fee.^ Another provision of this statute may perhaps 
justify the inference that dissenting ministers are not abso- 
lutely excluded. To prevent “that abominable mixture and 
spurious issue” which would follow, it is enacted, “That if 
any white man or woman, being free, shall intermarry with 
an indian, negro, mustee, or mulatto man or woman, or any 
person of mixt blood, to the third generation, bond or free, 
he shall, by judgment of the county court, forfeit and pay 
the sum of fifty pounds, proclamation money, to the use of 
the parish;” and any persons, including dissenting minis- 
ters, are forbidden to solemnize such marriages, under the 
same penalty.^ The marriage of servants indented or by 
custom is also dealt with. It is provided “That if any 
minister or reader shall willingly publish, or cause or suffer 
to be published, the banns of matrimony between any ser- 
vants, or between a free person and a servant; or if any 
minister or justice of the peace shall willingly celebrate the 
rites of matrimony between any such, without a certificate 
from the master or mistress of such servant, that it is done 
by their consent; he shall forfeit and pay five pounds, procla- 
mation money, to the use of the master or owner.” Every 

1 The jnstice shaU not act in any parish whure a minister resides and has cure, 
“without permission first had and obtained from such Minister under penalty of 
five pounds proclamation money, to the use of the minister,”— Lsif^viiii-MAnTi^ 
Public Acts* 1, 45 ; for the fee see tded., 46, 

2 Ibid,i 46; Swan’s Beoisal (ed. 1752), 127-SO; c/. Weeks, op. ctf., 244, 245. 
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servant so married without consent shall serve the master or 
mistress “one whole year, after the time of service by in- 
denture or custom is expired.”^ 

Regarding the scope and intent of the law of 1741, 
Weeks remarks that “in this, as in the former cases, the 
Assembly did not undertake to give’^ the right of celebrat- 
ing marriages to the established clergy, “hut simply recog- 
nized it as resting on prescription. But they might have 
granted this right to Dissenters as they proposed doing in 
the act of 1770. The Quakers seem to have been allowed 
to marry after their own fashion from the first,” and why 
not grant the same privilege “to Presbyterians and Bap- 
tists”? Instead of taking such a just and tolerant course, 
“their preachers were debarred from performing the cere- 
mony even among their own flocks. They were thus put to 
grave inconvenience, and the law of 1766 recites that the 
Presbyterians retoed to consider themselves as bound by 
its provisions.” Surely there was good reason to take this 
position, considering the previous law and custom of the 
colony. The Episcopalian government party seems to have 
been conscious of this fact, as appears from the discussion 
of the clergy bill of 1762. “The governor and council,” 
continues Weeks, “tried to force on the lower house a clause 
by which it was enacted that ‘no Dissenting minister 
of any denomination whatever shall presume on any pre- 
tence to Marry any person, under the penalty of forfeiting 
<£50.’ The law does not seem to have been successful, but 
it is a clear statement of the tendency of the act of 1741, 
and shows the position of a certain element in the prov- 
ince.”^ 

The assembly rested from further matrimonial legisla- 
tion until the passage of the act of 1766, already mentioned, 

Op. cit, I, 45. 

* Weeks, op. ctf.,245; c/. N. C. Col. Bee., VI, 881,952, 954. 
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whicli gave some relief to the Presbyterians, but not to any 
other dissenting body. Aside from the greed for the mar- 
riage fees, the principal motive leading to its passage was 
not justice, as will presently appear, but a desire to reward 
and strengthen the sympathy of the Presbyterians for the 
government in its struggle with the Eegulators. The pre- 
amble of the act recites that because ^‘the presbyterian, or 
dissenting clergy, conceiving themselves not included in the 
restrictions mentioned” in the act of 1741, have ‘‘^joined 
many persons together in holy matrimony, without either 
licence or publication; whereby the payment of the just and 
legal fees to the governor on such occasions, has been 
eluded, and the validity of marriages may be endangered:” 
therefore all such marriages now celebrated or to be cele- 
brated before the first day of January next are declared 
valid. Henceforth no minister of the Church of England 
or justice of the peace may celebrate marriage without a 
certificate of three times publication of banns, or a license 
from the governor or the commander in chief, “who is 
authorized hereby to grant the same, on certificate of the 
county court” of the person’s “having taken and filed . . . . 
the usual bond,” under the “penalty of fifty pounds, procla- 
mation money ; with condition that there is no lawful cause 
to obstruct the marriage for which such license is given.” 
Presbyterian missionaries or itinerants in the western par- 
ishes, as well as all other dissenters in the province, are in 
effect excluded by the provision that after January 1 any 
Presbyterian minister regularly called to any congregation 
in this province may celebrate matrimony “in their usual 
and accustomed manner.” But in all cases a license from 
the governor is requisite ; and the marriage fee, it is care- 
fully added, is always reserved to the clergyman of the 
Church of England having cure of any parish, no matter 
whether a dissenting minister or a justice performs the cere- 
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mony. Furthermore, a marriage celebrated without a license 
is declared ^‘illegal and void.”^ 

Governor Try on, who approved the act of 1766, was not 
overfond of the Presbyterians as such, and all other 
‘‘sectaries” he looked upon “as enemies to society and a 
scandal to common sense. The next year, writing to the 
Earl of Shelburne, he says the law of 1766 “has more 
objects in view than appears on the sight of it.” The Mar- 
riage Act of “1741 to which it has relation entitles every 
Justice of the Peace to marry by licence. In abuse of this 
privilege many Justices performed the marriage ceremony 
without licence • . . . and took the fee allowed to the 
Governor, most generally dividing the spoil between the 
Justice and the Clerk of the county who gave the bond and 
certificate. Another tendency of this Act was to prevent the 
frequent abuses of rascally fellows who travelled thro’ the 
province under the title of ministers of the Presbyterian and 
other sectaries and who being beggars in conscience as well 
as in circumstances sought all opportunities to perform that 
sacred office to the great prejudice of the country. It is 
also to be observed most of the justices in the back or western 
settlements are Presbyterians, who by the Act of 1741 had 
the power to marry by licence: Therefore upon the whole 
I do not conceive the allowing the Presbyterian ministers 
the privilege to marry in their usual and accustomed manner 
can be of any real prejudice to the established Church espe- 
cially as the marriage fee is reserved to the ministers of the 
parish; and the licence to be granted under the hand and 

iIeedbIiL-Maetin, op. cit ,^ 1, 157, 158; Datis, Bevisal (ed. 1773), 850. 

“It was proposed to limit tliis law to three years, which was not done. It pro- 
vided for no Dissenters except Presb 3 i;erians. But it seems that the original inten- 
tion was to cover the case of all Dissenters. The second section probably read 
‘dissenting or of the dissenting Presbyterian clergy.'' The clause in italics was 
stricken out and the phrase * dissenting or Presbyterian clergy ’ took its place, thus 
excluding all Dissenters except Presbyterians.” —Weeks, op. ctt., 245n. 2; cf,N, C. 
Cdk Bec„ V31, 411, 329, 331. 

^Sau3^ees, “Prefatory Notes,” N. C. Ool. JReo., Vm, xlv. 
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seal o£ tlie Grovernor, this last provision prevents the former 
abuses in the application of the fee collected. The Act also 
provides a summary and effectual method for the (xovemor 
to oblige the county court clerks to account for the fees due 
to him: a recovery tho’ an equitable one, was never yet 
secured but in temporary laws.”^ 

The Presbyterians were by no means satisfied with the 
reward their loyalty had received. Especially did the “ras- 
cally” missionaries of the western frontiers feel themselves 
abused. Petitions protesting in strong terms against the 
act were presented by the clergy. Those of Mecklenburg^ 
for instance, regard themselves as “highly injured and 
aggrieved” by the statute, “the preamble whereof scan- 
dalizes the Presbyterian clergy.”^ The petitioners of Tryon 
county say they are “much aggrieved,” the law depriving 
them of a privilege “which a million of our fellow-professors 
in America now enjoy .... neither was it ever taken from 
Dissenters in America imtil it was taken from us by this 
act.”* The “manly protest from the inhabitants of Orange 
and Rowan claims that the right of ^dissenting ministers^ 
to perform the marriage ceremony after their own fashion 
was a ‘priviledge they were debarred of in no other part 
of his majesty’s Dominions; and as we humbly conceive, a 
priviledge they stand entitled to, by the Act of Toleration, 
and in fine, a priviledge granted even to the very Catholics 
in Ireland and the Protestants in France.’”^ 

The vigorous resistance aroused by the unjust law of 

1 “ Letter from Gtovemor Tryon to Earl of Shelburne, Brunswick, 31st Jannary 
1767,'^ N, C. Coh Bee,, VH, 432, 433. On this act see also Sauitdebs, Prefatory 
Notes,” ibid,, VUE, xlv. 

2 See the petition for repeal ibid,, X, 1015; cf, Wbess, op, cit,, 246, 247, who haS 
collected these passages. 

^N, C. Col, Bee,, Vm, 805. There was also a petition from the people of Anson : 
ibid,, 78. 

^Ibid.,SZ; Weeks, op, eit,, 246,247. This petition was presented to Tryon by 
“ Herman Husband the leader of the Begedators : Weeks, op, cit,, 247, 248, referring 
toSwAiE, “ War of Eegolation,” N. C, University Mag,, JS. (1850-60), 839, 
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1766, and the continued services rendered by the Presby- 
terian pastors to the governor in his struggle with the 
Eegulators had the desired result. In December, 1770, a 
legislative committee brought in a report recommending a 
new law. ‘‘Upon perusing the several Acts of Assembly 
concerning the solemnization of the rites ^ of matrimony and 
considering the great number of Presbyterian Inhabitants 
settled in the western Frontier Counties in this Province and 
the difficulties and expenses they must necessarily be under,” 
the committee “Can’t but think that the restraints and 
penalties in the Said Acts are in some measure hard and 
oppressive and that they have a just and reasonable claim to 
the attention of the Legislative body for granting to them a 
religious toleration in that particular, and that it is well 
becoming the Catholic and liberal principles of the Members 
of the House Kepresentatives of this Colony, to appoint a 
Committee to prepare and bring in a Bill for impowering 
all regular Presbyterian Ministers in this Province to 
Solemnize the rites of Marriage, according to the West- 
minster confession of Faith, by publication in their religious 
Assemblies, where the parties are best known, and by 
License, without any Tax or Fees to the Clergy of the 
Establishment.”^ Such a bill was accordingly brought in 
and passed with the governor’s approval, “but with a clause 
suspending its operation until the pleasure of the King 
should be known.”® 

No relief was offered by this act to the other dissenters; 
and the report of Governor Tryon shows that he felt 
himself under special obligations to the Presbyterians. 
According to Saunders, he said that the act was an “indul- 

1 It is “ rights ” in the text, but this appears to be a “ slip,” for lox^er down the 
proper spelling is used. 

2 a Coh Bee., vm, 822 (Deo. 17, 1770). 

sSaund3B[ES, "Prefatory Notes,” N. Q, Col. Bee., Vm, xlv; also iUd., VIIL 297, 
SOO; IX, 7. 
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gence” to whicli they were well ‘‘entitled because of the 
attachment they had shown to the Grovernment;” and it 
appears, aside from the “merits of the case,” that some- 
thing was due from Try on to the Presbyterians “for the 
support their pastors gave him in 1768.” Certainly “the 
letters in which all the Presbyterian pastors in the Province 
united to praise Try on and denounce the Eegulators were as 
strong in language as they were opportune in point of time. 
Indeed, old Parson Michlejohn of the Established Church 
was not more pronounced in enforcing the duty of obedience 
to ‘the powers that be’ as being of divine origin than the 
Presbytarian pastors were. The Governor in his report put 
him” and these ministers “on the same footing in this 
regard.”^ 

The act had passed the house and received the governor’s 
signature ; but the battle was not yet won. It is perhaps 
not surprising that the ear of George III., in the days im- 
mediately following the Stamp Act, should have inclined 
more to the desires^ of the loyalist clergy of the English 
church than to the complaints of “sectaries” in a rebellious 
province. Accordingly, the marriage act was disallowed by 
his Majesty; and the law of 1766 remained in force until 
1778, two years after the constitution of 1776 had brought 
the establishment to an end.® 

1 Saundees, op. cit.y xlv. 

2 “ It is interesting to note with what satanic disregard of the rights of man 
the leaders in the Establishment can write. Says Beed [minister in Grayen Connty] : 

* The bin was pushed by the dissenting interest^ and [because of] the dangerons situa- 
tion of the province from such formidable nmnber of malcontents [Eegulators], the 
governor acted with the greatest prudence in passing the biU with a suspending 

clause Should this act receive the royal assent it would be a fatal stroke to 

the Church of England, but as the insurrection is entirely queUedd I flatter myself 
with hopes that the act wiU meet with a repulse.* ■WBBaB:s, op. cit.^ 247 ; i*?". C. CW. 
Bee,, IX, 6. Later the Board of Trade wrote that the law was in eflect a “ bounty to 
the tolerated religion at the expense of the established,” and petitioned for its dis^ 
allowance: N. C. Col. Bee., IX, 7, 245, 251, 284, 866. 

3 Sauitdbbs, op. dt.^ zlv, errs in saying that the law of 1766 was repealed soon 
after its passage. 
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IV* EPISCOPAL BITES BY LAW AND PEEE CIVIL OE EELI- 
GIOUS CELEBEATION BY CUSTOM IN SOUTH CABOLINA AND 
GEOEGIA 

The history of marriage in South Carolina runs much the 
same course as in the northern province; except that we 
hear of no struggle by the privileged establishment to enforce 
the statutes eventually enacted in its behalf. For a time, 
under the same charters, the two colonies were ruled in the 
same way by the proprietors; and in South Carolina for 
over three decades there was apparently full toleration with 
respect to matrimonial rites. That such was the case near 
the close of the seventeenth century may be inferred from 
the registration act of 1696. It is required that every 
man which hereafter shall be married according to the 
rubrick of the Church of England, or by any other contract 
or ceremony,” shall record his marriage in the register’s 
office within thirty days after celebration, or else forfeit 
‘‘one royall” for neglect. But at the time of registration 
he must produce “a certificate from under the hand of the 
parson, minister, magistrate, or otherwise,” attested by “six 
persons at least met and congregated at such religious meate- 
ing” where the ceremony took place. For neglecting to file 
the certificate the register forfeits his office.^ 

The Church of England was established by law in 1704. 
In the act for that purpose it is declared that “no justice 
or magistrate, being a layman, shall presume to join any 
persons in marriage, under penalty of one hundred pounds 
currant money of this province.” Vestries are to provide a 
fit person as register of births, christenings, marriages, and 
burials, except those of “negroes, Mullatoes, and Indian 
slaves;” and a fine is prescribed for wedding contrary to the 
table of forbidden degrees.® All these provisions are re- 

1 Cooper, Statutes at Large, DC, 120 , 121 (act of March 1695/6). 

* IhwJ., 242, 243; also in iV. C. Cfoh Sec,, n, 867-32. 
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peated in tlie new act of 1706 for the “establishment of 
religions worship” in the province.^ Six years thereafter 
the full text of the law of Henry VIII., “for marriages to 
stand notwithstanding Pre-Contracts” is adopted; and it 
appears again and again in the statute book until recent 
days.^ 

No further important change was made in the law before 
the Revolution. The act of 1706, giving a monopoly of the 
business of solemnizing matrimony to the established clergy, 
remained nominally in force. A fine could be levied for 
neglect of its provisions. But in the “Up” or “Back” 
country it was quietly disregarded ; and, apparently without 
a contest, custom sanctioned the optional civil ceremony or 
optional ecclesiastical rites accord in g to the usage of each 
denomination. “In the early stages of our juridical and civil 
history,” says Brevard, “the laws of the province on this 
subject were in conformity to the English ; but as the popu- 
lation .... encreased by emigrants from aU countries, and 
of different religious denominations, this adherence to Epis- 
copal regulations and forms was gradually relaxed, and at 
length generally disregarded.” The church act of 1706, he 
adds, must have gone into “effectual and general operation.” 
But, except partially, “it seems never to have extended 
farther than about sixty miles from Charleston.”* 

What has just been said regarding South Carolina applies 
equally to Georgia, whose territory had belonged to South 
Carolina since the original grant of 1663. But the charter 
issued to James Oglethorpe and his associates in 1732 

1 COOPEB, qp. czA, IXf 2S9-91 ; also in Bsevaied, Alphabetical Digest of Laws of 
8, C., 41-44. In both, these acts elaborate proTision is made for registration. 

2 COOPBB, op. cit., n, 475, 476, where 32 H. VUE., c. 38, is pnt in force; and it is 
retained in Beoised Statutes (Columbia, 1873), 481. In 1712, likewise, a part of the 
statute 1 Jac. I., c. 11, regarding bigamy was adopted: Coopbe, II, 508. 

8 Editorial note in Bbsvasd, Alphabetical Digest of Laws of 8. C., n, 41, 42, 
notes. 
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expressly abrogates the laws of the parent colony,^ and gives 
the power to enact new laws to the corporation of associates 
as trustees for the colony. The Episcopal system was intro- 
duced, but it was not rigidly enforced. The charter to 
Oglethorpe “guaranteed liberty of conscience to all except 
papists,^ and the spirit exhibited in ecclesiastical legislation 
was one of toleration. Hence a considerable Puritan ele- 
ment was drawn to the Colony.”® The preamble of the act 
of 1785 shows that it had been the custom for justices, min- 
isters, and “preachers of the gospel” to solemnize marriage. 
Such marriages are made valid and the practice legalized for 
the future.* 

It appears, then, that throughout the southern colonies 
matrimonial legislation was tending in the same direction. 
Everywhere, except in Maryland, the optional civil ceremony 
was legally or practically recognized, though under various 
restrictions. Marriage was already a civil contract of mutual 
partnership; and, notwithstanding an occasional invalidating 
clause for neglect of the prescribed forms, the common-law 
marriage by mutual consent was probably valid, though, so 
far as it appears, the records of the provincial courts are 
almost entirely silent on that question.® In short, in its 

1 With an exception relating to military power; Poobb, Charters^ I, 873, 874. 
Georgia was made a royal province in 1751 ; but the policy of toleration was main- 
tained: Holmes, Annals, H, 45; Stoey, Commentaries, 1,102. In early days the 
province suffered the usual evils from scarcity of women ; OoU, Georgia Hist, 8oc,, 
n, 105; in, 82, 144. 

^PoOBE, Charters, 1, 375. 

3 Cook, “Mar. Cel. in Col-,” Atlantic, LXI, 356. 

^Digest of the Laws of Georgia (Philadelphia, 1801), 314. 

^Even in Virginia civil marriages were frequent before the Eevolution, though 
liable to penalty. For Maryland the view of the text as to the common-law contract 
was sustained in the case of Cheseldine v. Brewer, 1 Har. and McH., 152 (1789). This 
decision was, however, overruled in Denison v, Denison (1871), 85 Md,, 861, 879, in 
which Justice Alvey says: “ We think we are safe in saying that there has never 
been a time in the history of the state, whether before its independence of Great 
Britain or since, when some ceremony or celebration was not deemed necessary to a 
valid marriage. In the early days of the province, it was not absolutely necessary 
that a m i ni s ter of religion should officiate,— a judge or magistrate could perform 
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principal elements, throughout the South matrimonial law 
had reached or was strongly tending toward the existing 
American type. 

the ceremony— but still, in all cases, some formal celebration was required.” Of 
course, the opinion of a judge long: after the coloziial era, not professing to be based 
on evidence, can have little weight in settling the present historical problem. 
Though the laws of the Maryland assembly, like those of Connecticut and Rhode 
Island (Stoet, Commentaries, I, §171), were not required to be submitted to the 
king for approval, it cannot be assumed that such laws could deprive a person of 
any liberty secured by the common law, but they might bestow greater privileges. 
Of, Bishop, Afar., Div., and Sep,, I, § 416. 

A statute of North Carolina, in 1715, declared that the common law should be 
in force in that province (lEEDEliii, Laws, 1715,18, 19; Stoey, op. cit„ I, §142). Yet 
in this century it has been held that the common law of the state recognizes no mar- 
riage not according to the statutes; as to which statement, ^*the court observed in a 
subsequent case, ‘we express no opinion.’ But such, all agree, is not the common 
law of England.”— Bishop, op, dt, I, §412; citing State v. Samuel, 2 Lev. and Bat., 
177 ; and State v, Ta-cha-na-tah, 64 N. C,, 614. 

Several decisions of the courts of Tennessee have regard to the colonial laws 
of North Carolina, the parent commonwealth, and on the whole sustain the view 
that informal marriages were good despite the statutes. In the case of Bashaw v, 
the State, 1829 (1 Yerger, 177-97), which gives a history of North Carolina matrimonial 
legislation for the period 1715-1829, it was held that the celebration must be accord- 
ing to the statutes which had superseded the common law. The same view is taken 
two years later in Grisham v, the State (2 Yerger, 589, 592). But in Andrews v. Page, 
1868 (3 Heiskell, Tenn, Reports, 653, 667), the opposite position is taken, the court 
holding rightly that the acts of 1741 and 1778 do not expressly prohibit the common- 
law marriage. 

The common-law principle of marriage by mutual consent prevailed in South 
Carolina (compare 10 McCord, Statutes, 357, ed. note; and the case Vaigneur v. Kirk, 
2 S. C, Equity Reports, 640-46, with H. W. Lesaussure’s note, 6tt). Referring to 
the law of South Carolina, generally, Beevaed, Alphabetical Digest, 11, 41, note, 
says: “How far the informality of a marriage may afford ground for questioning 
its validity, on a trial for polygamy, may i)erhaps admit of some doubt.” Histori- 
cally, however, the doubt is exceedingly small that such an informal contract would 
be valid. 

It is doubtful whether there were any courts in the southern colonies vested with 
full matrimonial jurisdiction : see Bishop, op, dt., 1, §§115-49. 
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servant so married without consent shall serve the master or 
mistress “one whole year, after the time of service by in- 
denture or custom is expired.”^ 

Regarding the scope and intent of the law of 1741, 
Weeks remarks that “in this, as in the former cases, the 
Assembly did not undertake to give” the right of celebrat- 
ing marriages to the established clergy, “but simply recog- 
nized it as resting on prescription. But they might have 
granted this right to Dissenters as they proposed doing in 
the act of 1770. The Quakers seem to have been allowed 
to marry after their own fashion from the first,” and why 
not grant the same privilege “to Presbyterians and Bap- 
tists”? Instead of taking such a just and tolerant course, 
“their preachers were debarred from performing the cere- 
mony even among their own flocks. They were thus put to 
grave inconvenience, and the law of 1766 recites that the 
Presbyterians refused to consider themselves as bound by 
its provisions.” Surely there was good reason to take this 
position, considering the previous law and custom of the 
colony. The Episcopalian government party seems to have 
been conscious of this fact, as appears from the discussion 
of the clergy bill of 1762. “The governor and council,” 
contmues Weeks, “tried to force on the lower house a clause 
by which it was enacted that ‘no Dissenting minister 
of any denomination whatever shall presume on any pre- 
tence to Marry any person, under the penalty of forfeiting 
£60.’ The law does not seem to have been successful, but 
it is a clear statement of the tendency of the act of 1741, 
and shows the position of a certain element in the prov- 
ince.”^ 

The assembly rested from further matrimonial legisla- 
tion until the passage of the act of 1766, already mentioned, 

1 Op. cit,y 1, 45. 

» Websks, op. dU, 245 ; c/. N. C. CW. Bee,, VI, 881, 952, 964. 
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which gave some relief to the Presbyterians, but not to any 
other dissenting body. Aside from the greed for the mar- 
riage fees, the principal motive leading to its passage was 
not justice, as will presently appear, but a desire to reward 
and strengthen the sympathy of the Presbyterians for the 
government in its struggle with the Kegulators. The pre- 
amble of the act recites that because ‘Hhe presbyterian, or 
dissenting clergy, conceiving themselves not included in the 
restrictions mentioned” in the act of 1741, have ‘^joined 
many persons together in holy matrimony, without either 
licence or publication; whereby the payment of the just and 
legal fees to the governor on such occasions, has been 
eluded, and the validity of marriages may be endangered:” 
therefore all such marriages now celebrated or to be cele- 
brated before the first day of January next are declared 
valid. Henceforth no minister of the Church of England 
or justice of the peace may celebrate marriage without a 
certificate of three times publication of banns, or a license 
from the governor or the commander in chief, ‘‘who is 
authorized hereby to grant the same, on certificate of the 
county court” of the person’s “having taken and filed .... 
the usual bond,” under the “penalty of fifty pounds, procla- 
mation money ; with condition that there is no lawful cause 
to obstruct the marriage for which such license is given.” 
Presbyterian missionaries or itinerants in the western par- 
ishes, as well as all other dissenters in the province, are in 
effect excluded by the provision that after January 1 any 
Presbyterian minister regularly called to any congregation 
in this province may celebrate matrimony “in their usual 
and accustomed manner.” But in all cases a license from 
the governor is requisite; and the marriage fee, it is care- 
fully added, is always reserved to the clergyman of the 
Church of England having cure of any parish, no matter 
whether a dissenting minister or a justice performs the cere- 
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mony. Furthermore, a marriage celebrated without a license 
is declared ‘‘illegal and void.”^ 

Governor Try on, who approved the act of 1766, was not 
overfond of the Presbyterians as such, and all other 
‘‘sectaries” he looked upon “as enemies to society and a 
scandal to common sense.” ^ The next year, writing to the 
Earl of Shelburne, he says the law of 1766 “has more 
objects in view than appears on the sight of it.” The Mar- 
riage Act of “1741 to which it has relation entitles every 
Justice of the Peace to marry by licence. In abuse of this 
privilege many Justices performed the marriage ceremony 
without licence .... and took the fee allowed to the 
Governor, most generally dividing the spoil between the 
Justice and the Clerk of the county who gave the bond and 
certificate. Another tendency of this Act was to prevent the 
frequent abuses of rascally fellows who travelled thro’ the 
province under the title of ministers of the Presbyterian and 
other sectaries and who being beggars in conscience as well 
as in circumstances sought all opportunities to perform that 
sacred ojEce to the great prejudice of the country. It is 
also to be observed most of the justices in the back or western 
settlements are Presbyterians, who by the Act of 1741 had 
the power to marry by licence: Therefore upon the whole 
I do not conceive the allowing the Presbyterian ministers 
the privilege to marry in their usual and accustomed manner 
can be of any real prejudice to the established Church espe- 
cially as the marriage fee is reserved to the ministers of the 
parish; and the licence to be granted under the hand and 

1 Iebdbix-Maetin, op. cit, 1, 157, 158; Davis, Bemaal (ed. 1773), 350. 

“It WAS proposed to limit this law to three years, which was not done. It pro- 
vided for no Dissenters except Presbyterians. But it seems that the original inten- 
tion was to cover the case of all Dissenters. The second section probably read 
‘dissenting or of the disaenting Preahyt&rian clergy' The clause in italics was 
stricken out and the phrase * dissenting or Presbyterian clergy ’ took its place, thus 
excluding all Dissenters except Presbyterians.” — Weeks, op. cit., 245 n. 2; cf, N, C. 
CW. Bee,, V31, 411, 329, 331. 

aSAXTNPBBS, “ Prefatory Notes,” N". €, Col, Bee,, Vm, xlv. 
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seal of the Governor, this last provision prevents the former 
abuses in the application of the fee collected. The Act also 
provides a summary and eflfectual method for the Governor 
to oblige the county court clerks to account for the fees due 
to him: a recovery tho’ an equitable one, was never yet 
secured but in temporary laws.”^ 

The Presbyterians were by no means satisfied with the 
reward their loyalty had received. Especially did the “ras- 
cally” missionaries of the western frontiers feel themselves 
abused. Petitions protesting in strong terms against the 
act were presented by the clergy. Those of Mecklenburg, 
for instance, regard themselves as “highly injured and 
aggrieved” by the statute, “the preamble whereof scan- 
dalizes the Presbyterian clergy.”* The petitioners of Tryon 
county say they are “much aggrieved,” the law depriving 
them of a privilege “which a million of our fellow-professors 
in America now enjoy .... neither was it ever taken from 
Dissenters in America until it was taken from us by this 
act.”® The “manly protest from the inhabitants of Orange 
and Kowan claims that the right of * dissenting ministers^ 
to perform the marriage ceremony after their own fashion 
was a ‘priviledge they were debarred of in no other part 
of his majesty’s Dominions; and as we humbly conceive, a 
priviledge they stand entitled to, by the Act of Toleration, 
and in fine, a priviledge granted even to the very Catholics 
in Ireland and the Protestants in Prance.’”^ 

The vigorous resistance aroused by the unjust law of 

1 “ Letter from Gtovemor Tryon to Earl of Shelburne, Brunswick, 31st January 
1767/’ N. <7. Col. Bee., VII, 432, 433. On this act see also Saundees, ‘‘Prefatory 
Notes,” ibid,, VUE, zIt. 

2 See the i)etition for repeal ibid,, X, 1015; cf. Weeks, o^p. cit, 246, 247, who has 
collected these passages. 

3 N*. C. Col, Bee,, VIIl, 30&. There was also a petition from the people of Anson : 
ibid,, 78. 

^Ibid., 82; Weeks, op, cit,, 246,247. This petition was presented to Tryon by 
“ Herman Husband the leader of the Eegulators ” : Weeks, op. cit,, 247, 248, referring 
to Swain, “ War of Eegulation,” N, O, University Mag., IX (1859-60), 389. 




258 


Matbimonial Institutions 


1766, and the continued services rendered by the Presby- 
terian pastors to the governor in his struggle with the 
Kegulators had the desired result. In December, 1770, a 
legislative committee brought in a report recommending a 
new law. ‘^Upon perusing the several Acts of Assembly 
concerning the solemnization of the rites ^ of matrimony and 
considering the great number of Presbyterian Inhabitants 
settled in the western Frontier Counties in this Province and 
the difficulties and expenses they must necessarily be under,” 
the committee ‘‘Can’t but think that the restraints and 
penalties in the Said Acts are in some measure hard and 
oppressive and that they have a just and reasonable claim to 
the attention of the Legislative body for granting to them a 
religious toleration in that particular, and that it is well 
becoming the Catholic and liberal principles of the Members 
of the House Representatives of this Colony, to appoint a 
Committee to prepare and bring in a Bill for impowering 
all regular Presbyterian Ministers in this Province to 
Solemnize the rites of Marriage, according to the West- 
minster confession of Faith, by publication in their religious 
Assemblies, where the parties are best known, and by 
License, without any Tax or Fees to the Clergy of the 
Establishment.”^ Such a bill was accordingly brought in 
and passed with the governor’s approval, “but with a clause 
suspending its operation until the pleasure of the King 
should be known.”* 

No relief was offered by this act to the other dissenters; 
and the report of G-ovemor Tryon shows that he felt 
himself under special obligations to the Presbyterians. 
According to Saunders, he said that the act was an “indul- 

ilt is “rights ” in the text,bnt this appears to be a “slip,” for lower down the 
proper spelling is nsed. 

C. C6L Bee., Vm, 322 (Dec. 17, 1770). 

sSaxjnphes, “Prefatory Notes,” JT. C. CoU Bee,, Vm, xlv; also iUd ,, VUI, 297, 
S00;IX,7. 
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gence” to which they were well ‘^entitled becatise of the 
attachment they had shown to the Grovemment;” and it 
appears, aside from the “merits of the case,” that some- 
thing was due from Try on to the Presbyterians “for the 
support their pastors gave him in 1768.” Certainly “the 
letters in which all the Presbyterian pastors in the Province 
united to praise Tryon and denounce the Regulators were as 
strong in language as they were opportune in point of time. 
Indeed, old Parson Micklejohn of the Established Church 
was not more pronounced in enforcing the duty of obedience 
to ‘the powers that be’ as being of divine origin than the 
Presbytarian pastors were. The Q-ovemor in his report put 
him” and these ministers “on the same footing in this 
regard.”^ 

The act had passed the house and received the governor’s 
signature; but the battle was not yet won. It is perhaps 
not surprising that the ear of G-eorge III., in the days im- 
mediately following the Stamp Act, should have inclined 
more to the desires^ of the loyalist clergy of the English 
church than to the complaints of “sectaries” in a rebellious 
province. Accordingly, the marriage act was disallowed by 
his Majesty; and the law of 1766 remained in force until 
1778, two years after the constitution of 1776 had brought 
the establishment to an end.® 

1 SATTinOEESi op. dt.^ xlv. 

2 “ It is interestmfi: to note with what satanic disregard of the rights of man 
the leaders in the Establishment can write. Says Eeed [minister in Craven County] : 
' The bill was pushed by the dissenting interest, and [becanse of] the dangerous sitna- 
tlon of the province from such formidable number of malcontents [Begulators], the 
governor acted with the greatest prudence in passing the biU with a suspending 
clause. .... Should this act receive the royal assent it would be a fatal stroke to 
the Church of England, but as the insurrection is entirely quelledJI flatter myself 
with hoi>es that the act will meet with a repulse.* **— Weeks, op. 2AII ; N. C, Oot, 
Sec., IX, 6. Later the Board of Trade wrote that the law was in effect a “ bounty to 
the tolerated religion at the expense of the established,” and petitioned for its dis- 
allowance ; N. C. Col. Sec., IX, 7, 2^, 251, 284, 366. 

sSauepebs, op. cit., zlv, errs in saying that the law of 1766 was repealed soon 
after its passage. 
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IV. EPISCOPAL BITES BT LAW AND PEEE CIVIL OB BELI- 
QIOUS OELEBEATION BT CUSTOM IN SOUTH OABOLINA AND 
OEOBOIA 

The history of marriage in South Carolina runs much the 
same course as in the northern province; except that we 
hear of no struggle by the privileged establishment to enforce 
the statutes eventually enacted in its behalf. Por a time, 
under the same charters, the two colonies were ruled in the 
same way by the proprietors; and in South Carolina for 
over three decades there was apparently full toleration with 
respect to matrimonial rites. That such was the case near 
the close of the seventeenth century may be inferred from 
the registration act of 1696. It is required that “every 
man which hereafter shall be married according to the 
rubriek of the Church of England, or by any other contract 
or ceremony,” shall record his marriage in the register’s 
ofl5oe within thirty days after celebration, or else forfeit 
“one royaU” for neglect. But at the time of registration 
he must produce “a certificate from under the hand of the 
parson, minister, magistrate, or otherwise,” attested by “six 
persons at least met and congregated at such religious meate- 
ing” where the ceremony took place. For neglecting to file 
the certificate the register forfeits his office.’ 

The Church of England was established by law in 1704. 
In the act for that purpose it is declared that “no justice 
or magistrate, being a layman, shall presume to join any 
persons in marriage, under penalty of one hundred pounds 
currant money of this province.” Vestries are to provide a 
fit person as register of births, christenings, marriages, and 
burials, except those of “negroes, MuUatoes, and 
slaves;” and a fine is prescribed for wedding contrary to the 
table of forbidden degrees.* All these provisions are re- 

1 CooPBB, StoEhOes ut Largcy n, 120, 121 (act of March 1695/6). 

242, 243; also in N, C. Coh JScc., H, 867-82. 
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peated in the new act of 1706 for the ‘‘establishment of 
religions worship” in the province/ Siz years thereafter 
the full text of the law of Henry VIII., “for marriages to 
stand notwithstanding Pre-Contracts” is adopted; and it 
appears again and again in the statute book until recent 
days.^ 

No further important change was made in the law before 
the Revolution. The act of 1706, giving a monopoly of the 
business of solemnizing matrimony to the established clergy, 
remained nominally in force. A fine could be levied for 
neglect of its provisions. But in the “Up” or “Back” 
country it was quietly disregarded ; and, apparently without 
a contest, custom sanctioned the optional civil ceremony or 
optional ecclesiastical rites according to the usage of each 
denomination. ‘ ‘ In the early stages of our juridical and civil 
history,” says Brevard, “the laws of the province on this 
subject were in conformity to the English ; but as the popu- 
lation .... encreased by emigrants from all countries, and 
of different religious denominations, this adherence to Epis- 
copal regulations and forms was gradually relaxed, and at 
length generally disregarded.” The church act of 1706, he 
adds, must have gone into “effectual and general operation.” 
But, except partially, “it seems never to have extended 
farther than about sixty miles from Charleston.”® 

What has just been said regarding South Carolina applies 
equally to Georgia, whose territory had belonged to South 
Carolina since the original grant of 1663. But the charter 
issued to James Oglethorpe and his associates in 1732 

1 CooPEBf Op. cil, n, 289>91 ; also in Bsetasd, AlpTuzbeUcal Diffest of Laws of 
a. 41-44. Ill both these acts elaborate provision is made for registration. 

2 CooPBE, op. cit., n, 475» 476, where 32 H. VIJJL., c. 38, is put in force; and it is 
retained in Revised Statuses (Colombia, 1873), 4SU Xn 1712, likewise, a part of the 
statute 1 Jac. I., c. H, regarding bigamy was adopted: Ooopbb, H, 508. 

8 Editorial note in Bbbvaed, AlphabeticaZ Digest of Laws of S, C., H, 41, 42i 
notes. 
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expressly abrogates the laws of the parent colony,^ and gives 
the power to enact new laws to the corporation of associates 
as trustees for the colony. The Episcopal system was intro- 
duced, but it was not rigidly enforced. The charter to 
Oglethorpe ^‘guaranteed liberty of conscience to all except 
papists,® and the spirit exhibited in ecclesiastical legislation 
was one of toleration. Hence a considerable Puritan ele- 
ment was drawn to the Colony.”® The preamble of the act 
of 1785 shows that it had been the custom for justices, min- 
isters, and “preachers of the gospel” to solemnize marriage. 
Such marriages are made valid and the practice legalized for 
the future.^ 

It appears, then, that throughout the southern colonies 
matrimonial legislation was tending in the same direction. 
Everywhere, except in Maryland, the optional civil ceremony 
was legally or practically recognized, though under various 
restrictions. Marriage was already a civil contract of mutual 
partnership; and, notwithstanding an occasional invalidating 
clause for neglect of the prescribed forms, the common-law 
marriage by mutual consent was probably valid, though, so 
far as it appears, the records of the provincial courts are 
almost entirely silent on that question.® In short, in its 


iWith an ezception relating to military power: VoosE, Charters^ 1,373,874. 
Georgia was made a royal province in 1751; but the policy of toleration was main- 
tained; HoI/MES, AutuiU^ n, 45; Stobt, CommeTvtariea^ 1,102. In early days the 
province suffered the usual evils from scarcity of women: Oolh O&yrgiaHist, 8oc*y 
n, 105; in, 32, 144. 

2 POOEE, Charters^ 1, 375, 

2 Cook, “Mar. Cel. in Col.,” Atlantic^ LXT, 856. 

^Digest of tJie Laws of Georgia (Philadelphia, 1801), 814, 

frEven in Virginia civil marriages were frequent before the Eevolution, though 
liable to penalty. For Maryland the view of the text as to the common-law contract 
was sustained in the case of Cheseldine v. Brewer, 1 Heir, and McH., 152 (1739), This 
decision was, however, overruled in Denison u. Denison (1871), 85 Jfd., 361, 379, in 
which Justice Alvey says; “ We think we are safe in saying that there has never 
been a time in the history of the state, whether before its independence of Great 
Britain or since, when some ceremony or celebration was not deemed necessary to a 
valid marriage. In the early days of the province, it was not absolutely necessary 
that a minister of reUgion should ofSciate,— a judge or magistrate could perform 
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principal elements, thronghout the South matrimonial law 
had reached or was strongly tending toward the existing 
American type. 

the ceremony “but still, in all cases, some formal celebration was required.” Of 
course, the opinion of a judge long after the colonial era, not professing to be based 
on evidence, can have little weight in settling the present historical problem. 
Though the laws of the Maryland assembly, like those of Connecticut and Rhode 
Island (Stoet, Commentaries^ I, §171), were not required to be submitted to the 
king for approval, it cannot be assumed that such laws could deprive a person of 
any liberty secured by the common law, but they might bestow greater privileges. 
Of, Bishop, Mar., Div., and Sep,, I, §416. 

A statute of North Carolina, in 1715, declared that the common law should be 
in force in that province (Ieedell, Laws, 1715, 18, 19 ; Stoey, op, cit„ I, § 142). Yet 
in this century it has been held that the common law of the state recognizes no mar- 
riage not according to the statutes; as to which statement, “the court observed in a 
subsequent case, ‘we express no opinion.’ But such, all agree, is not the common 
law of England.”— Bishop, op, cit,, I, §412; citing State v, Samuel, 2 Dev. and Bat., 
177 ; and State v, Ta-cha-na-tah, 64 N, C., 614. 

Several decisions of the courts of Tennessee have regard to the colonial laws 
of North Carolina, the parent commonwealth, and on the whole sustain the view 
that informal marriages were good despite the statutes. In the case of Bashaw v. 
the State, 1829 (1 Yerger, 177-97), which gives a history of North Carolina matrimonial 
legislation for the period 1715-1829, it was held that the celebration must be accord- 
ing to the statutes which had superseded the common law. The same view is taken 
two years later in Grisham v, the State (2 Yerger, 589, 592). But in Andrews v. Page, 
1868 (3 Heiskell, Tenn, Beports, 653, 667), the opposite position is taken, the court 
holding rightly that the acts of 1741 and 1778 do not expressly prohibit the common- 
law marriage. 

The common-law principle of marriage by mutual consent prevailed in South 
Carolina (compare 10 McCord, Statutes, 357, ed. note; and the case Yaigneur v, Kirk, 
2 S, C, Equity Beports, 640-46, with H. W. Desaussure’s note, 646), Referring to 
the law of South Carolina, generally, Bbeyaep, Alphabetical Digest, II, 41, note, 
says: “How far the informality of a marriage may afford ground for questioning 
its validity, on a trial for polygamy, may perhaps admit of some doubt.” Histori- 
cally, however, the doubt is exceedingly small that such an informal contract would 
be valid. 

It is doubtful whether there were any courts in the southern colonies vested with 
full matrimonial jurisdiction : see Bishop, op, dt, I, §§115-49. 




CHAPTER XIV 


OPTIONAL CIVIL OR ECCLESIASTICAL MARRIAGE IN THE 
MIDDLE COLONIES 

[Bibliographical Note XTV.— The New York Colonial MSS,, of 
more service for the history of divorce, afford several important docu- 
ments available for the present chapter. The use of these papers is 
facilitated by O’Callaghan’s Calendar of Historical Manuscripts 
(Albany, 1866). Among the treasures also preserved in the State 
Library at Albany may be found the MS. copy of the Dongan Laws, 
including the marriage act of 1684 concerning which there has been 
much discussion; and some forty volumes of MSS, Marriage lAcense 
Bonds, of interest to the genealogist and historian. The use of these 
is made easier by the published Names of Persons for Whom Mar- 
riage Licenses Were Issued hy the Secretary of the Province of New 
York, Previous to 1784 (Albany, 1860), to which O’Callaghan has given 
an Introduction, 

The most important source for the province is the Documents 
Belating to the Colonial History of New York (Albany, 1856-83), 
edited by O’Callaghan and Fernow. Original material may also be 
found in the Pecords of New Amsterdam (New York, 1897); Munsell’s 
Annals of Albany (Albany, 1850-69); the same compiler’s Collections 
on the History of Albany (Albany, 1865-71); and Valentine’s Manual 
of the Corporation of the City of New York (New York, 1843 ff.). For 
the Dutch period we have O’Callaghan’s Laws and Ordinances (Albany, 
1868); for the proprietary government, “The Duke of Yorke’s Book of 
Laws,” in Linn’s Charter and Laws (Harrisburg, 1879); earlier in Vol, 

I of the Collections of the New York Historical Society for the Year 
1809 (New York, 1811); and recently in Vol. I of the Colonial Laws of 
New York (Albany, 1894), while the last-named collection covers the 
period of the royal province, and is enriched by Cumming’s His- 
torical Note and his comments on the various statutes and papers. 
The celebrated “ Lauderdale Peerage Case,” so important for under- 
standing the marriage law of New York for the period between 1691 
and 1772, may be found in the English Law Eeports, X (London, 1885); 
and also abridged in Cook, Reports of Cases Decided by the English 
Courts, XXXVII (Albany, 1887). In connection with this case several 
members of the American bar submitted written opinions, and three 
of those published are in the New York State Library: see Fowler, Let- 
ter and Opinion (New York, May 11, 1885); Seward, Answers to the 
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Interrogations of Brodie and Sons (New York, June, 1885); and Web- 
ster, Opinion on the Law of Marriage in the Colony of New York 
(New York, May 26, 1885). But far more conclusive than the views of 
the witnesses and expert advisers called at the trial is the remarkable 
paper of Rev. John Rodgers, found in the cabinet of President Stiles by 
the historian Holmes, entitled "A brief view of the state of religious 
liberty in New York 1773,” in 2 Mass, Hist Coll., I (Boston, 1838). 

For the history of bundling, besides the mention in Valentine’s 
Manual, should be consulted the case of Seger v. Slingerland in 
Caine’s Eeports, II (New York and Albany, 1860), where the custom was 
judicially considered ; also Lamb, Hist^ of the City of New York 
(New York and Chicago, 1877); and especially Stiles, Bundling (Albany, 
1871). Stiles, History of the City of Brooklyn (Brooklyn, 1867-70), 
gives an account of the restrictions put on the remarriage of widows in 
the old Dutch wills; and there are some notices of marriage law and 
customs in Grant, Memoirs of an American Lady (New York, 1809); 
Weise, History of the City of Albany (Albany, 1884); Watson, Annals 
and Occurrences of New York City and State (Philadelphia, 1846); 
Vanderbilt, Social History of Flatbush (New York, 1882; new ed., 
1899); Ostrander, History of the City of Brooklyn and King's County 
(Brooklyn, 1894) ; Gerard, The Old Stadt Huys of New Amsterdam 
(New York, 1875); Hazard, Annals of Pennsylvania (Philadelphia, 
1850); and especially Earle’s Colonial Days in Old New York (New 
York, 1896). In 1786 a brief account of wedding customs in New York 
state was given by Hannah Thompson, "Letters,” in Pa. May. of 
Hist, and Biog., XIV (Philadelphia, 1890); and in 1748 the governor’s 
lucrative monopoly of marriage-license fees is described by the Swedish 
botanist Kalm, Travels in North America (Warrington, 1770): see 
Hart, Source~Book of American History (New York, 1899), extract 50. 
Cook, "The Marriage Celebration in the Colonies,” Atlantic, LXI 
(Boston, 1888), discusses the subject for the middle provinces; and 
for the historical background Brodhead, History of the State of New 
York (New York, 1853-71); O’Callaghan, History of New Netherland 
(2d ed.. New York, 1855); Priedberg, Kheschliessung (Leipzig, 1865); 
and his Geschichte der Civilehe (Hamburg, 1877), have been of most 
service. 

For New Jersey, Learning and Spicer, Grants, Concessions, and 
Original Constitutions (2d ed., Philadelphia, 1881), is of first-rate 
importance. This collection is supplemented by the documents in 
New Jersey Archives (Newark, 1880-86); and Smith, History of the 
Colony of NovorOaesaria or New Jersey (Burlington, 1765 ; reprint, 
1877) ; while the law of 1719 may be found in Acts of the General 
Assembly (Woodbridge, 1752) ; or in Allinson, Acts of the General 
Assembly, 1102-WB (Burlington, 1776). 
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The early legislation of Pennsylvania is contained in Linn’s con- 
venient Charter to William> Penn^ and Laws of the Province of Pa., 
1682-1100 (Harrisburg, 1879), which is supplemented by Nead’s valu- 
able Historical Notes. Some illustrations of judicial and administra- 
tive proceedings have been gleaned from the Colonial Becords of 
Pa. (Harrisburg, 1838-53); and the marriage laws enacted from 1700 
onward are cited in Carey and Bioren, Laws (Philadelphia, 1803); the 
Laws of the Commonwealth of Pa., 1700-1810 (Philadelphia, 1810); 
and Pepper and Lewis, Digest (Philadelphia, 1896). For the doctrines 
of the Friends one must go to the founder. William Penn’s Select 
WorJcs (1 vol. foL, London, 1771 ; 5 vols., 8vo, London, 1782) are a mine 
of information on every phase of Quaker teaching ; and the same is 
true of William Sewel’s History of the Rise, Increase, and Progress 
of the Christian People called Quakers (original Dutch ed., Anaster- 
dam, 1717; first English ed., London, 1722), a work whose scrupulous 
accuracy has never been impeached. On the other hand, for the false 
charges brought against the Friends by their orthodox antagonists one 
should read Thomas Underhill, Hell broke loose: or an History of the 
Quakers Both Old and New (London, 1660), who has raked together 
scandals of every description; Nathaniel Smith, Ths Quaker's Spirit-^ 
ual Court (London, 1668); and Gerard Croese, Historia guakeriana 
(Amsterdam, 1695; English ed., London, 1696), the book whose errors 
called forth Sewel’s History. More recently Quaker rites and wedding 
customs have been described by Watson, Annals of Philadelphia (last 
ed., Philadelphia, 1881); Hallowell, Quaker Invasion of Mass. (Boston, 
1883); Applegarth, “Quakers in Pennsylvania,” J.H. U. >8., X (Balti- 
more, 1892); and in a lively sketch, drawn mainly from records of the 
Monthly Meeting, by Earle, “ Among Friends,” in New England Maga- 
zine, XIX (Boston, 1898). There is a typical Quaker marriage certifi- 
cate of 1692 in Vol. XIII of the Pa. Mag. of Hist, and Biog. (Philadel- 
phia, 1889). A brief sunamary of the matrimonial laws of the colony 
may be found in Gordon, History of Pennsylvania (Philadelphia, 
1829).] 

I. NEW XOBK 

The history of matrimonial institutions in the middle 
colonies is on the whole less attractive than in New England. 
At any rate, it is less interesting in the sense of being less 
eventful. The original materials from which to construct it 
are less abundant. There is nothing equal to the Diary of 
the i n imit able Sewall from which it may be filled out and 
embellished. It is not quickened by the struggle to main- 
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tain or to introdnce diverse forms of celebration resting upon 
opposing theories as to the nature of the nuptial contract. 
There is little answering to the Puritan thoroughness in 
regulating the conduct of domestic life, even among the 
Quakers. Hence the legislative and judicial records are 
relatively meager. In New York, notably, between 1684 
and the Revolution the law-book is a complete blank. On 
the other hand, in Pennsylvania, after the establishment of 
the proprietary government, the predominance of Quaker 
sentiment enables the original usages and the early statutes 
regarding wedlock to run their even course for generations 
without essential change. Still the study of marriage in 
the middle section of the English colonies is not devoid of 
social interest. There, on account of mixed population and 
diverse religious sects, toleration in the main prevailed. The 
quaint records of the Dutch and the homely ceremonial of 
the Friends may even prove entertaining, while in this field, 
as in every other, the thought and experience of New York 
and Pennsylvania have done much to form and fix the types 
of law and administration now prevailing in the United 
States. 

a) Law and custom in New Netherland . — Long before 
the first plantations were established on the Hudson, as already 
seen, optional civil marriage had been sanctioned in several 
of the Dutch states, and as early as 1666 it was extended to 
the United Netherlands. In Holland independents of both 
old and New England found encouragement and also a 
model in the effort to realize similar ideas bom of their 
common Protestantism. 

It is therefore strange at first glance that a thorough- 
going civil-marriage law should not have been introduced in 
New Netherland from the beginning. The laws of the 
mother-country, even after 1666, varied considerably in 
details among the different provinces. In their content they 
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generally rested on the basis of the later Eoman statutes.^ 
From the desire to check the evils of clandestine contracts, 
in many instances rigorous measures had been adopted. 
Usually parental consent, often publication of banns, was 
made essential to a valid marriage.^ The laws of Guelder- 
land were especially severe;® and these according to Fer- 
now, “naturally prevailed” in New Netherland; for a 
“majority of the early settlers” came from that province. 
“In Guelderland,” he declares, “a marriage was void, if the 
express consent of the father, or if dead of the mother had 
not been obtained for the marriage of a son. With regard 
to daughters the law was still more rigorous; even a marriage, 
entered into by a girl with parental consent, did not eman- 
cipate her from parental authority, if she was still under 
age at her husband’s death: she had to place herself again 
under the guardianship of her father or mother. Neither 
were parents obliged to give before a Court of Justice any 
reasons in case they refused consent. This law had its 
foundation in the Codex Justmianus.”^ 

In all respects except the celebration optional civil or 
ecclesiastical marriage was sanctioned in New Netherland. 
It is doubtless safe to assume that during the early years of 
the Dutch colony banns and parental consent, probably 
according to the law of Guelderland, were required; but 
legally, so far as the evidence at hand shows, the covenant 
had to be solemnized by a minister with religious rites. 
The first legislation by the local authorities appears to have 
been enacted only ten years before the first establishment of 
English rule. The occasion was the violation of the “custom 

1 O^CAiiiiAGHAN, Introd/UfCtion to Names of JPersonsfor Whom Marriage Idcenses 
Were Issued^ p. iii. 

^Fbzedbebg, EheschUesswng^ 478 ff., 485 gives the details, citing the Untoh 
authorities. 

3 Compare the summaries of Ebibdbebg, op, dt., 487, 488, 491. 

4FBEKOW, Doc, Bel, to Col, Sist, of N, V., XIV, 243, note. 
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of our Fatherland” in the publication of banns by the mag- 
istrates of Gravesend, as appears from the following letter 
addressed to them by Peter Stuyvesant:^ 

‘‘Worthy and dear friends. 

“I received in due time your letter of the 13*^ inst. sent 
to me by the Fiscal, which has been communicated to the 
High Council. We have been very much astonished that 
you arrogate to yourself the publication of marriage-procla- 
mations within your village without our or the Council’s 
knowledge, in cases where both parties live beyond the juris- 
diction of your village. As to the allegation made by you, 
that the person is a freeman of your village, he is the same 
in the City of Amsterdam and here in this City and for 
this reason must the marriage-proclamation be reported and 
published here as well as there according to the customs of 
our Fatherland. We do not deny, that matrimony is ruled 
by divine and by human laws, but they who enter upon this 
state must do it according to these divine and human laws, 
with the consent or knowledge of their parents, tutors or 
guardians and then notify thereof the Commissary, appointed 
by higher authority, at the place where they reside or where 
they have previously been living during the last year. Tour 
final request, that we should send you a copy of the order 
and power of attorney, which his [evidently Johannis van 
Beeck’s] father has given us concerning this son, is not com- 
plied with, as we do not think ourselves bound to do it, con- 
sidering yours, being a subordinate jurisdiction and subject 
to us; besides the father would be displeased and it would 
be unreasonable in us, to communicate to others, what an 
honest and prominent man has written to us in a detailed 
letter. 

“Thus much in answer to your open letter. This further 
serves as cover of the enclosed order and resolution made 

1 Ibid* The letter is dated Jan. 20, 1654, 




270 


Matbimonial Institutions 


by us and the Council, which you must promptly obey, not 
because we wish to prevent the marriage, but that according 
to divine and human laws and ordinances they may be put 
in practice, proclaimed and affixed, at the proper place and 
without infraction of anybody’s rights. 

“Eelying thereupon we commend you with cordial greet- 
ings to Grod’s protection and remain 

Your well-affected friend and Governor 

P. Stuyvesant.” 

The ordinance mentioned in the letter bears date of Jan- 
uary 19, 1654/5, and runs as follows: 

Since the magistrates at Gravesend “have presumed and 
undertaken publickly to post notices of marriage” of persons 
“domiciled in and about this city of N&uy Amsterdam^'^^ far 
beyond their proper district; therefore the “Director Gen- 
eral and Council order and notify the aforesaid Magistrates 
of Gravesend and all others within this Province, to annul 
such posting of intentions of Marriage, and on sight hereof 
to withdraw the same, and in all cases to proceed with and 
confirm no such Marriage, either privately or publickly, 
before and until such persons, according to Netherland style, 
have entered and received their bans and proclamations of 
marriage where they are dwelling and have resided the 
last years.” ^ 

This important measure was supplemented by another 
four years later. The preamble recites that it had become 
common for betrothed persons to put off marrying for a long 
time after the proclamation of their banns, “which is directly 
in contravention of, and contrary to the excellent order and 
customs of our Fatherland.” Therefore it is ordered that 
thenceforward all persons must be married within one month 

1 O'CalX/AGHAn, LawB cmd Ordinances^ 152, 153. For this ordinance see also N&w 
York Colonial XII, 40; and compare ibid^t IV, 456; V, 197 ; VTTT, 647. Consult 
WBBsaaat, Opimon on the Law of Marriage prevailing in the Colony of N, Y., 1772, 
19, 20 (Lauderdale Peerage Case), wh.o discusses these ordinances. 
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after publication, unless they can give a good excuse.^ Light 
is thrown on the real motive for the adoption of this act by 
its provision that no man and woman are henceforth to live 
together until lawfully married. It seems to have been the 
custom, in too many instances, for betrothed couples whose 
banns had been asked the first time to begin living together 
as if already man and wife. They looked upon themselves 
as at least half married; and we are thus confronted by a 
state of affairs strikingly similar to that which we have 
found existing in New England in consequence of the laws 
governing pre-contract. Doubtless couples through indif- 
ference, the refusal to fulfil the contract on the part of an 
unscrupulous lover, or for other reasons, were now and then 
led to protract the irregular marital relation beyond the 
completion of the term prescribed for the publication of 
banns. Moreover, as in New England, the custom of queest- 
ing or bundling imported from the old home may have 
proved a snare for the unwary feet of the young men and 
maidens of New Netherland. Indeed, the practice of bund- 
ling has been assigned by New York writers as the proximate 
cause of the singular provision referred to. ^‘It was one of 
the ordinances of the time,^’ says Valentine, “that upon an 
agreement of marriage, the bans should be published from 
the pulpit three times, before the marriage could be solem- 
nized. Impatient of the delay, however, the youthful couple 
were often inclined to be satisfied with their moral obliga- 
tions towards each other, and to waive the immediate fulfill- 
ment of the legal ceremony; in the meantime .... the 
indulgence of cohabitation, then called ‘bundling,’ was 
practiced. It was for a long time winked at by the com- 
mum’ty, but its violence against the tenets of propriety was 
obvious, and at. the time [1656] before spoken of, in which 

iSBOBHEADt Sist, of the state of N. Y., 639. For tlie text of the ordinance of 

Jan. 15, 1658, see N, Y, Col, MSS,, XVI, 40, 129; also O’Cali^aghan, op, cif., 828, 829; 
and Law B^orts, X (1885), 729 (Lauderdale Peerage Case). 
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the city authorities resolved to set themselves to the refor- 
mation of abuses, this custom came under their prohibatory 
decrees.” There were ‘‘those who still maintained its 
advantageous results, even though the contract of marriage 
were subsequently violated. The latter instances, it was 
contended, were comparatively few, and were set oflf by the 
increase of population which came” through this means. 
Yet the reformers “triumphed, and in 1658 it was ordered, 
that henceforth the mere publication of bans should not 
justify cohabitation.”^ The custom of bundling was, how- 
ever, too tenacious to be stopped by a decree of the legislator. 
For more than a century in New York it continued to 
flourish, and sometimes to bear evil fruit, as is clearly 
revealed in the case of Seger v. Slingerland, which was 
decided in 1804.^ Another action shows that forty years 
later the practice existed in the neighboring state of Penn- 
sylvania. In this instance the plaintiff admits that “the 
custom in courtship which he has denominated bundling” 
prevails “very generally” in the part of the country where 
the interested persons reside; and in this suit, as in the New 
York case, the defendant won on appeal because of the 
connivance of the parents in the misconduct of their 
daughter.® 

According to the old Dutch law, enforced in New Nether- 
land, all persons desiring to form a valid union were required 
to appear before the minister or the court, as they saw fit, in 

1 Vauewtinb, Manual of the Ckyrporatum^ 1858, 497, 498 ; <?/. also Lamb, History of 
the aty of N, V., 1, 183. 

2 Cainb, BeportSj II, 219, 220. This was a case on appeal by the original defend- 
ant who had been sued for damage for debauching the plaintiff’s danghter. The 
defendant won on the ground of connivance of the parents of the girl. “ We lay out 
of view,” says the court, “ the custom which it is agreed prevails in that part of the 
country for young people, who are courting, to sleep together,” “Nor is it an excuse 
for the parent to say that promises of marriage had been exchanged.” Cf also 
SaXLBS, Origin and Hist of Bundling^ 44 ff., 109-11. 

2 Case of Hollis v. Wells (1845), 8 Pa, Lavs Journal (Philadelphia, 1872), 29-33, 
Under head of “A Custom Must be Moral,” these two cases are discussed in Lawsqnt 
(J. D.), The Law of Usages and Customs (St. Louis, 1881), 58-60. 
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the place where they had “their fixed domicil for the last 
year and day, and to apply there, for three Sundays or mar- 
ket days, when publication of the banns was to be made 
in the church or the court-house, or other place where the 
court of justice was held; and every one who had any im- 
pediment to propose^ was obliged to state the same in the 
mean time, on pain of being otherwise deprived of that 
right.” ^ 

The following document of 1655, contained in Pemow’s 
collection relating to the plantations on the Delaware when 
under the Dutch jurisdiction, may serve to illustrate the 
prescribed formality in applying for publication of banns: 

“Appears Toms Broen, as father and guardian of his 
daughter, Jannetje Tomas and consents to the marriage 
between her and Willem Mauritz here present and requests 
that their legal bans might be published; the names being, 
of the bridegroom Willem Mauritz, bachelor, from Walle 
Schier, about 33 years old, of the bride Jannetje Tomas, 
spinster, bom in New-Netherland, about 16 years old. Wit- 
ness Stuyte Andries.”^ 

From the same collection, two years later, we learn that 
“Laurens Pieters bachelor from Lier and Catlyne Jans of 
Gottenburch in Sweden were confirmed in marriage after 
proclamation of banns on the previous Sundays.”® 

The civil courts in New Netherland possessed full 
jurisdiction in all suits or matrimonial causes, including 
cases of separation and divorce.* For an understanding of 
the relation of the lower and higher courts, the procedure in 

1 O’Calij AGHAN, N‘ame 9 of Persons for Whom Marriage Licences Were Isstted, 
p. iii. 

^Addressed to the vice-director and conncil : Eesnow, Doc, to Col, Hist, 
ofN, r., Xn, 137 (Dec. 29, 1655). For a similar application see ibid,, XII, 153, 154. 
For further record of entry of banns before the “mayor of New York’^ (1670-71) see 
Bec&rds of New Amsterdam, VI, 262, 834. 

8 Dec. 24, 1657 : Fbbnow, loc, cit., 156. 

4 For a discussion of the divorce Jurisdiction of the Dutch courts see chap, xv, 
below. 
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such cases, and the details of the law, the often-mentioned 
case of Johannis van Beeck and Maria Verleth is instructive. 
The facts in this case appear to have been the proximate 
cause of the ordinance of 1654/6 and the letter of Stuyvesant 
already submitted. It is all the more interesting because it 
involves the double question of irregular banns and unlaw- 
ful celebration, as shown by the final decree. On January 
26, 1654, takes place the first step in the proceedings. Oor- 
nelis van Tienhoven, the schout, lodges formal complaint 
before the burgomasters and schepens of New Amsterdam 
against the court of Gravesend for illegally “granting and 
confirming the Banns of Matrimony betwixt Johan van 
Beeck and Maria Verleth, who both have their domicil in 
and about this city of New Amsterdam;” suggesting that 
such conduct tends to the infringement of the good policy 
of the fatherland, as also the privileges and jurisdiction of 
the city, and to prepare a way for sons and daughters to go 
secretly and get married. In reply, says the record, the 
“Burgomasters, and Schepens .... do hereby refer the 
foregoing complaint and proposition made by Oomelis van 
Tienhoven, in quality as Schout, to their High Mightinesses 
the Director-General and Councillors of New Fetherland.”^ 
But this did not end the matter.® On February 10, pending 
the decision of the higher court, van Beeck petitioned the 
burgomasters and schepens “that his bans with Maria Var- 


1 VAiiBimNE, Manual of the Corporation^ 1845-46, 868; Becordsof New Amster- 
eZam, 1, 155. 

2 While these proceedings were in progress, another appeal, growing out of the 
case, came from the schont. burgomasters, and schepens, in the city hall, special 
session of Feb. 8, 1656. Case of “ Maria Verleth, pltf. v. Joost van Beeck, deft.’’ The 
defendant maintains, as the marriage between Johazmis van Beeck and Maria Ver- 
leth is not yet declared legal, that certain ** letters are not her’s, tmtil the marriage 
be legalized.” But should the marriage be declared lawful by the court, supreme 
council, and consistory, he consents that she shall have them. He only wants his 
right. The court lets Maria have the letters provisionally, because it has never been 
informed that the marriage has been declared illegal, and it has already announced 
that it must respect the proclamation of the church and the '' marriage tie of said 
Xoxmg peoide.”— Bccords of New Amsterdam, IE, 86. 
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leth may be entered and be properly proclaimed here” in 
New Amsterdam. Wbereupon tbe court “engage to do 
same because it is usual and custom of Fathld to have publcts 
where domicil is and married where he pleases.”* After a 
little delay, the court keeps its promise. On February 19 
the burgomasters and schepens solemnly examined the peti- 
tion, noting (1) who instituted marriage and the apostles’ 
teaching; (2) the proper ages and the attained ages of both 
parties; (3) consent of parents on the girl’s side; (4) dis- 
teince between this and fatherland; (5) that “matters by 
long delay might come to be disclosed .... which would 
bring disgrace on both families;” therefore that “proper 
ecclesiastical proclamations .... ought to be made at the 
earliest opportunity and followed afterwards by their mar- 
riage.”^ This resolution seems a trifle indiscreet, in view of 
the fact that the original case had been referred to their 
High Mightinesses. It is therefore not strange that a com- 
munication signed by Stuyvesant himself should express 
surprise that van Beeck should have affixed by a poster 
“that his marriage, contracted not only without his father’s 
knowledge, but contrary to his express prohibition to marry 
abroad has been declared lawful and proper by Resolution of 
the Burgomasters and Schepens . . . . ; of which Kesolution 
the Director Q-eneral and Council are ignorant;” at the 
same time requesting an “authentic copy” of the resolution, 
with “written reasons” for failing to submit the same for 
approbation of the higher court.® This was on March 2, 
1654. Apparently, after republication of the banns, van 
Beeck had had the marriage ceremony performed outside of 
the Dutch jurisdiction, probably because of the doubtful 

iJR)£d.,I,159,160. 

2 Ibid.^ 164, 165. Earlier on the same day, the record says. Tan Beeek prays “ that 
disposal be made of i)etition and remonstrance;” bnt no action was taken because 
bench was not complete : ibid,, 163, 164. 

8 Becords of New Amsterdam, 1, 173, 174. 
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legality of the course taken by the officials of New Amster- 
dam. The records are silent as to the further proceedings 
in the case, except as they may be inferred from the follow- 
ing decree of the higher court, rendered not earlier, appar- 
ently, than 1656, which leaves us in doubt as to how the 
original complaint against the magistrates of Q-ravesend was 
disposed of; 

‘‘Whereas, the Director-General and Council of New 
Netherland have heard the charge of the Fiscal against 
Johannis van Beecq, a free merchant and inhabitant of this 
City of New Amsterdam, defendant, who has been duly sum- 
moned by the Court Messenger Elslandt in the name of 
the Fiscal on three Court days and who has had himseM 
married by an imauthorized countryman, named Goodman 
Crab, living at Greenmch, against the laudable laws and 
customs of the United Netherlands and, as the Fiscal fur- 
ther states and proves in his charge, contrary to the advice 
and command of his lawful guardian,^ the Hon^^® Director- 
General, also without previously publishing the bans and 
who has so far failed to make his appearance, 

“And whereas the Fiscal demands by his motion, exhib- 
ited on the 1st of September, 1664, that the said van Beecq 
be condemned in contumacy, 

“Therefore, after proper invocation of the Lord, the 
Director-General and Council of New Netherland, in the 
name and behalf of their Noble High: Might: the Lords- 
States-General of the United Netherlands and of the Noble 
Lords-Directors of the Privileged West India Company ad- 
ministering justice at the requisition of the Fiscal, declare, 
that the Fiscal’s charges are true and founded in law and 
therefore the marriage of Johannis van Beecq and Maria 
Verleth, solemnized at Greenwich and confirmed by an un- 
authorized person contrary to the laudable laws and customs 

I See the reference to power of attorney in Stnyvesant’s letter, p. 269, above. 
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of NetJierland and without previous publication of the bans, 
is hereby declared .... unlawful and the said Jan van 
Beecq and Maria Verleth are commanded to live separate 
under penalty of being punished according to law for living 
in concubinage.”^ 

From the evidence already presented it is perhaps not 
rash to infer that marriage by mere private consent, in words 
of the present tense, was not valid in New Netherland. 
Publication of banns and celebration before an authorized 
person were essential. The principle, therefore, of the 
English common-law marriage did not obtain. It had been 
superseded by statute. These records afford other evidence 
to sustain this conclusion. Thus in February, 1662, Wil- 
liam Beeckman, of “Fort Altena on the South-Kiver,” writes 
to Stuyvesant and the council, complaining that one Laers, 
a Finnish priest, who was granted a divorce from his wife 
two months before, has “married himself again last Sunday” 
— an act “ which in my opinion (under currection) he has 
no right to do. I expect your Honors’ orders, how to con- 
duct myself in regard to it.”^ As a result the marriage was 
declared to be “null, void, illegal;” seemingly on the 
ground that self -marriage was not tolerated by the usages 
of the Reformed church. Clearly in the opinion of the 
court the performance of the ceremony by a person legally 
competent was necessary to a valid contract. It is possible, 
however, that the decree was unjust because of unfair repre- 
sentation of the facts by Beeckman, who is accused of being 
a tyrant. In a letter to Stuyvesant, remonstrating against his 
treatment, Laers says: “I cannot discover anything illegal 
in it [his conduct]. I acted just in the same manner as I 
had done before in respect to others ; exactly as others do 
who are not prosecuted for it, and I can conscientiously 

1 Pbenow, Doc. Hel. to Col. Mist, of N. V., XIV, 291. 

2 Xhid.j Xn, 859, 860. The case is also discussed by The Old Stadt Buys 

of Mm Amsterdam^ 390, 391. 
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assure you that it was done without any evil intentions. 
Had I known that my marrying myself in this manner should 
have been so unfavorably interpreted, I should have sub- 
mitted to the usage of the Reformed Church. But I did 
not know it. Wherefore I pray once more the honorable 
general that he will vouchsafe me his aid.” * 

Another case, or rather pair of cases, occurring during 
the restoration of Dutch rule in 1674, seems conclusive as 
to the severity of the law. On the fifth of February of that 
year, as the fiscal alleges, Jacob Fabricius, a Lutheran 
preacher, had “contrary to the laws of this government 
married Ralph Doxy and Mary van Harris .... without 
having any lawful authority thereto and without publication 
of bans.” For this offense it is suggested in the complaint 
that the culprit be severely whipped and “forever banished 
this government cum expemis.'^^ After hearing the fiscal’s 
charge, the confession of Fabricius, and a “report” of the 
latter’s previous bad behavior, the court decides not to 
“proceed against him in the most rigorous manner, con- 
sidering his age and late position, but they condemn him 
and declare him incapable to perform the functions of a 
minister and what is connected with them within this 
province for the time of one year. After this time has 
elapsed Deft, shall be held to ask for a special ‘consent’ 
before he shall be re-admitted to the performance of the said 
functions.”® 

I Oeeabd, op. cit, 391, who says Laers was not legally bonnd to conform to the 
usage of the Beformed church. See also the documents in this case in O’Cal- 
liAGHAN, qp. cU., XII, 358, 359, 363, 866, 367. 

^Feenow, op, cit., Xn, 512: case of the Fiscal v. Jacob Fabricius, March 1, 1674, 
before Govemor-Gteneral Colve and the counciL A version of the case is also given 
by O’CAiiiiAGHAN, op.dt., 11,693, who translates “license” where Femow uses 
“consent ” in the last sentence. 

It is greatly to be feared that Brother Fabricius was a rather uncomfortable 
inhabitant ; for at the same session of the court the fiscal charges that he did “ beat 
^d use force and violence against Marretie Jurians, inher own house,” for which it 
IS ^o^ht he ought to be “ condemned in a fine of five Beavers with costs.” The 
defendant admits the charge; “ but says that the above named Marretie Jurians did 
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The case against Kalph Doxy is complicated by addi- 
tional charges. The fiscal makes no direct reference to the 
unauthorized celebration or to the failure to publish the 
banns, though from the judgment of the court we perceive 
that these offenses were considered; but accuses him of 
entering ‘‘in an unlawful manner, into the married state 
with Mary van Harris, making use for that purpose, of a 
forged certificate,” further alleging that he “hath still a 
wife alive who resides in New England;” for which delin- 
quencies he ought to be severely whipped and “banished 
the country forever, with costs.” In his reply, Doxy “denies 
ever having been married to a woman before,” but confesses 
“his guilt as regards the forged certificate,” saying “that 
through love for Mary Harris he had allowed it to be 
executed by a certain Englishman, now gone to the Barba- 
does, and therefore prays forgiveness.” The court declared 
the marriage unlawful on the two counts for which Fabricius 
was suspended; but “finding the charge against him of 
having a second (sic) wife in New England unfounded, he is 
therefore permitted to confirm himself in wedlock with the 
abovenamed Mary, according to the laws of the govern- 
ment.” For the forged certificate “he is pardoned for this 
time on his promise of improvement, and request for forgive- 
ness.’” 

With the exception of the restriction put upon bundling, 
if that were indeed the purpose of the act of 1668, the Dutch 

provoke Him with harsh language.^’ Their honors, however, deemed it just to assess 
him “ two Beavers with costs ” : O’Callaghan, loc, cii., 693. Later Fabricius was 
accused of riotous conduct at Newcastle on June 4, 1674, but he denied the charge 
and ofEered to bring witnesses: Fhbnow, op. cit., XII, 521. Possibly religious 
bickerings had something to do with his troubles. At any rate on June 1, 1675, the 
Lutherans on the Delaware petitioned that he be confirmed as pastor : 529. 

On April 18, following his suspension for marrying Dozy, he had the hardihood to 
ask that the sentence be mitigated, so that “he might be at least allowed to baptize, 
if he may not preach and act as minister;*’ but the court declined his request: 
ibid., 512. 

1 O’Callaohan, op. cit., II, 691, 692. On these two cases see Fowlbk, Letter and 
Opini<ynt 60 ff. (Lauderdale Peerage Case). 
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law-makers do not seem to have busied themselves with the 
regulation of courtship. Sexual transgressions were severely 
dealt with, although not with the same rigor as in New 
England or even in early Virginia. Neither the death 
penalty nor the scarlet letter appears. Fornicators, if single, 
were required to contract marriage or pay a heavy fine/ 
Adulterers fared worse. Some illustrations from the judicial 
records in such cases have been gleaned by Cowley from 
the Colonial Manuscripts. Among these are the sentence 
to whipping and banishment of Ytie [Tutie] Jansen, “for 
living in adultery with Jan Parcel, and also the sentence of 
Laurens Duyts, who, for selling his wife, Tutie Jansen, and 
forcing her to live in adultery with another man, and for living 
also himself in adultery, was ‘to have a rope tied aroimd his 
neck, and to be severely flogged; to have his right ear cut 
off, and to be banished for fifty years,’ John Parcel, for 
living in adultery with this Yutie Jansen, whom he had thus 
bought from her own husband, was ‘to be placed at the 
whipping-post, with two rods in his arm,’ to be banished 
twenty years and pay a fine of a hundred guilders [forty 
dollars], with costs. The fourth party, Greesje Jansen, for 
living in adultery with Laurens Duyts, was ‘to be conducted 
to the whipping-post, and fastened thereto, the upper part 
of her body being stripped naked, and two rods placed in 
her hand; to be afterwards conducted, in that wise, outside 
the city gates, and banished the province for the term of 
thirty years, with costs.’ Moreover, Iva Dircksen, for 
adultery, was ‘to be conducted to the place where justice is 
administered, and there to witness the punishments inflicted 
this day, and then to be banished for the term of fifty 
years.’ 

lO'CAiiLAGHAK, L<m8 and Ordinances^ 495. 

3 Cowley, Out Divor ce Courts, 33, 34 ; citing New York Colonial M88.^ 1630-1664 * 
Dutch : Part I, Vol. VEH, 1049, 1051, 1653, 1055, 1057. 
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Breach of promise suits are not infrequent. Sometimes 
it is the faithless swain who is prosecuted for his broken 
troth; as in 1669, when Elizabeth Stedwill called Jan 
Hendrix van Gunst to account;^ or when Maria Besems seeks 
pecuniary satisfaction for the like offense of Boudewyn van 
Nieuwland.^ Sometimes it is the maid who asserts the 
woman’s privilege, if not her legal right, to change her mind; 
as in the case of Pieter Koch v. Annetie Cornelissen van 
Vorst, which took place in New Amsterdam, 1663-64, and 
may serve as an example- On February 24 the defendant’s 
stepfather delivers her ‘‘papers” to the burgomasters and 
schepens, who order that each party shall have a copy of the 
other’s papers, and that the defendant shall appear in per- 
son. Then the case drags along for nearly a year, over no 
less than eight sessions of the court, before the pleadings 
and other preliminaries are finished. At last, on February 
19, 1654, the papers are sent by the lower court to the 
director-general and council for advice. Apparently in con- 
sequence of this advice the documents are then submitted to 
a special committee of three men, who hand in their report 
on the 18th of the following May. Upon this report the 
decision of the burgomasters and schepens was based, though 
they resolved to keep the judgment in “abeyance” until 
“requested” by the parties to the suit. From the records 
it appears that there was an oral promise of marriage; that 
the plaintiff had given presents to his betrothed; and that 
she, because of his “misbehaviour,” was not disposed to keep 
her engagement. The court, however, decided that a promise 
once given should remain in force. Neither person without 
the consent of the other and the approbation of the court 
should marry. The defendant was allowed to keep her 

I JRecords of New Ameterdam^ VI, 203. 

3GBBA.BD, The Old Stadt 27. Cf, ibid,, 26, 27, where cases of breach of 
promise are mentioned in 1642, 1644, 1653, and 1656. 
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presents until marriage or until, with the knowledge of the 
magistracy, the betrothed should set each other free. Costs 
were to be borne equally by the parties.^ 

It is not surprising that among a people so thrifty and 
sensible as the pioneers of New Netherland the remarriage 
of a widow or a widower should be accompanied, or antici- 
pated, by prudential measures, designed to protect the 
interests of the children of the first union. For this reason 
the wills and marriage contracts, specimens of which have 
been preserved, are of peculiar interest. According to Stiles, 
a well-known investigator of deeds and wills in Williams- 
burgh^ makes the remark “that the old Dutch wills seem not 
to trust the widow in a second marriage. The restraints 
placed upon remarriages, by wills, were generally in favor of 
the children of the first marriage; and the widows thus 
restricted generally signed consents to accept the bequests 
in lieu of dower, for the good reason that propriety did not 
allow them to refuse so soon after the death of their first 
husband, and because the devises and bequests in lieu of 
dower vested an estate for life, or three thirds of the estate 
subject to a contingency in their own control, instead of one 
third absolutely. The will of Cornelius van Catts of Bush- 
wick, dated in 1726, and expressed in a sort of half Dutch 
dialect, devises to his wife Annetjie, his whole estate .... 


1 Records of New Amsterdam^ 1, 54; see ibid*^ 167, 199, 200. It may perhaps be 
inferred that the couple concluded to release each other; for only seven years after 
the trial (May 24, 1661) “Atmetje Dircks, widow of Pieter Koch,*’ is mentioned; 
tbid,<t m, 310; and similar phrase is twice repeated ; ibid,^ 403; IV, 34. 

There are other cases. “In 1654 Greetje Waemans produced a marriage ring 
and two letters, promissory of marriage, and requested that on that evidence Daniel 
de Silla be ‘condemned to legally marry her.’ He vainly pleaded his unfortunate 
habit of some days drinking too much, and that on those days he did much which 
he regretted ; among other things his bacchanalian love-making of Greetje. Pran(?ois 
Soleil, the New Amsterdam gunsmith, another recreant lover, swore he would rather 
go away and live with the Indians (a terrible threat) than marry the fair Bose 
whom he had left to droop neglected— and unmarried.”— Eablb, Colonial Days in 
Old, New YorTCf 51; and for mention of other cases, in connection with Dutch wed- 
ding gifts, see ibid., 52, 53. 

3 J. M. Steabns. 
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while she remains his widow — both real and personal. ‘But 
if she happen to marry, then I geff her nothing of my estate, 
neither real nor personal. I geff to my well-beloved son, 
Cornelius, the best horse that I have, or else £7, 10s., for 
his good as my eldest son. And then my two children, 
Cornelius Catts and David Catts, all heef [half] of my whole 
effects, land and movables, that is to say, Cornelius Catts 
heef of all, and David Catts heef of all. But my wife can 
be master of all for bringing up to good learning my two 

children But if she comes to marry again, then her 

husband can take her away from the farm, and all will be 
left for the children, Cornelius Catts and David Catts, heef 
and heef.’ ” ^ 

It was not, however, the first husband alone who took 
such precautions. After betrothal careful marriage con- 
tracts were often drawn up when either a widow or a 
widower was about to re-enter wedded life. The following 
is a sample of these stipulations, dated July 27, 1666: 

“Appears Greertruyt Jacops, widow of the late Mr. 
Eoeloff de Haes, now betrothed to Jacob Crabbe and de- 
clares her intention of proving and assigning their father’s 
inheritance to the children, left by him, Mr. de Haes, and 

iStHiBS, History of BrooTclyn^ 1, 238, 234. 

The author adds : “ So also iu the will of John Burrows, of Newton, July 7, 1678, 
he devises to his son John his then dwelling-house, farm, orchard, out-houses, and 
lands, etc. *But not to dispossess my beloved wife during the time of her widow- 
hood. But if she marry, then her husband must provide for her as I have done.' So 
also the will of Thomas Skillman, of Newton, in 1739."— 283, 234. 

“ Often joint-wiUs were made by husband and wife, each with equal rights, if 
survivor. This was j>eculiarly a Dutch fashion. In Fordham, in 1670 and 1673, Claude 
de Maistre and his wife Hester du Bois, Pierre Cresson and his wife Bachel Cloos, 
Gabriel Oarboosie and Brieta Walferts, aU made joint-wills. The last-named hus- 
band in his half of the will enjoined loss of property if Brieta married again. Per- 
haps he thought there had been enough marrying and givingin marriage already in 
that family, for Brieta had had three husbands,— a Dane, a Frieslander, and a Ger- 
man,— and his first wife had had four, and he— well, several 1 guess ,* and there were 
a number of children; and you couldn't expect any poor Dutchman to find it easy to 
make a will in all that confusion. In Albany may be found several joint-wills, among 
them two dated 1663 and 1676 ; others in the ^huyler family. E ablb, OolonialJ>a/ys 
New York, 54, 55. 
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bom in wedlock by ker, Geertruyt Jacops, to wit Johannes 
de Haes, old about 10 years, Marrietje de Haes, old about 
9 years, and Annitje, old about three years, and assigns 
herewith to each of the aforesaid children the sum of 6 
Carolus guilders, declaring at the same time upon her con- 
science, in place of an oath that she, af&ant, hereby satisfies 
the aforesaid children out of their father’s inheritance and 
this declaration is made in presence and with the consent of 
her affianced husband Jacobus Crabbe, and she Geertruyt 
Jacops, has nominated, constituted, and appointed .... 
as guardians of the aforesaid children the Worthy Oloff 
Stevensen and Hendrick Kip, both burghers and inhabitants 
of the Manhattans.”^ 

b) Law and custom under the DuTce of York . — In 1664 
New Netherland passed into the hands of the Duke of York, 
whose patent from Charles 11. directed him to establish 
authority “not contrary to but as neare as conveniently may 

1 Before the vice-director on the Delaware: Fbenow, Doc, Bel, to Col, Hist, of 
N, r.,XII,149,150. 

Here is a somewhat more elaborate contract in which one party is a widower: 

In the name of the Lord Amen, be it Imown by the contents of this present 
instrument, that in the year sixteen hundred and sixty-three the eighteenth day of 
May, appeared before me, Johannes La Montagne in the service of, etc., Meyndert 
Frederickse [Smith], widower of the late Cataryna Burger, who declares in the 
presence of the aforesaid witnesses, that for God’s honor he has contracted a future 
marriage with Fietertien Teunise, spinster (jonge dochter), and before the consum- 
mation of the same, he, the subscriber, assents to the following conditions, firstly, 
that the aforesaid betrothed persons, for the maintenance of said marriage, will 
collect and bring together, all such existing estates and effects of whatever nature; 
in whatever place, and with whatever persons, the same may be lying or deposited, 
nothing excepted, which each now has and posesses, to be by them possesed in 
common, according to the law of our Fatherland, except that out of the bridegroom’s 
estate, to-wit, from the estate left by Caterina Burger deceased, be reserved the sum 
of eight hundred guilders payable in beavers, for the children left by her ; to wit 
Frederick Meyndersen aged six years, and Burgert Meyndersen aged three years, 
being their maternal (matrimonial) inheritance; moreover said married persons 
shall be holden to bring up said children in the fear of the Lord, to teach them to 
read and write in the schools, to maintain them in food and clothing till their 
majority or married state, without diminishing their maternal estate, which the 
subscriber promises without craft or guile, and for the same binding his person and 
estate, real and personal, present and future, nothing excepted, subject to all laws 
and judges.” In the presence of the children’s guardians and the “ orphan master.” 

— Mustseill’s Collections on the Hist, of Albany, IV, 821. For similar contracts see 
ibid,, 8U (Sept. 23, 1662), 345. 
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bee agreeable to, the Lawes Statutes and Government of 
this our Realme of England.”^ After studying the New 
England laws, especially those of Connecticut and Massa- 
chusetts, Colonel Richard Nicholls, the duke’s deputy gover- 
nor, promulgated a code which was in force on Long Island, 
or Yorkshire, from March 1, 1665.* On August 6, 1674, 
Governor Andros ordered the duke’s laws to be enforced 
throughout “New York” except “such as shall have appar- 
ent inconveniences in them,”^ and in 1676 they were estab- 
lished in the Delaware region, “except the constables’ 
courts, county rates, and some other things peculiar to Long 
Island.”^ It follows that for a short time after the con- 
quest, in the province and on the Delaware, the Dutch laws 
were still observed; and, of course, the old usages and 
customs long survived. 

By the duke’s code optional civil marriage was established 
in New York. “Whereas,” declares the preamble, “by the 
Law of England no Marriage is Lawfully Consummated 
’without a Minister whose office it is to join the parties in 
Matrimony after the Banes thrice published in the Church 
or a Lycence first had and obtained from some person there- 
imto Authorized, All which formality cannot be duly prac- 
ticed in these parts. Yet to the end that a decent rule 
therein may be preserved It is Ordained that from hence- 
forth the names and surnames of each Party who sue for 

iSee the charter in JVew York Colonial 1, 1-5; and compare CooE^ “The 
Mar. Cel. in the Colonies, Atlcmtic^ LXl, 860 ff. 

SBeodhuad, Mist, of N, V., H, 18, 68, 66, 67; Colonial Laws of N, K, I, xii, 100, 
101. The code of the Dnlke of York has been thrice published ; in Collections of N, Y, 
Hist, Soc,, 1, 306-97, for the year 1809 (New York, 1811) ; in the recent Colonial Laws of 
New York (Albany, 1894), I, 6-100, where a critical note on the original copies may be 
found; and as the Luke of Yorke's Book of Laws^ a part of Link's Charter and 
Laws of Pennsylvania (Harrisburg, 1879), the edition here cited by preference. 

8 O’Callaghan, Doc, Bel, to Col, Hist, of N, V., 111,226,227; N Y, Col, Laws, I, 
atii, xiv, 107 (Andros’s order). Cf, Dong an ’s report in O’Oallaghan, op, ci<,,III,390 
(1686) ; also see Hildebth, Hist, of U, 8 ., II, 44 fP., 76 ff. ; Lodgb, Short Hist, 297-99; 
Beophbap, Hist, of N, Y,, II, 273; How asp, Ijocal Const. Hist,, I, lOS, notes. 

i Hazabd, Annals of Pa,, 427 ; N, Y, Col, Laws, I, xii. 
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Marriage shall be Publiqnely read in their Parish Church or 
place of nsuall Meeting, where they both then Inhabit, three 
severall Lords days successively.” An optional procedure by 
license or by ecclesiastical banns was thus introduced; but 
in one respect the liberality of the Dutch law was not imi- 
tated. Unqualified permission to publish intentions of 
marriage by civil notice, instead of banns in church, was 
not granted. Yet, in effect, such discretion is often allowed ; 
for ‘‘where no Church or Meeting place shall happen to 
bee,” fourteen days written notice on “three doors of each 
parish” where the parties respectively dwell, namely on the 
doors of the constable, and two of the overseers, is declared 
sufficient. 

Optional religious or civil celebration is established. 
After proper notice, as already described, the ceremony 
may be performed by “any minister” or “any justice of 
the peace,” but on one important condition: the parties are 
required to “purge themselves by oath before the minister 
or justice that they are not under the bonds of matrimony 
to any other person living;” and in case of obtaining a 
“double marriage” by perjury, we catch a glimpse of the 
influence of New England thoroughness on Colonel Nicholls, 
in the barbarous provision that the persons “offending shall 
bee beared through the tongue with a read hot Iron and 
moreover proceeded against as in Case of Adultery.” But 
the party “approved innocent” and “ignorant of the other’s 
wicked fraud” may recover damages against the “nocent,” 
and is permitted to contract a new marriage as if nothing 
had happened.^ For the marriage of any “Daughter, Maid, 
or Servant” the “known consent” of the parent, master, or 
dame is required ; and for celebration without such consent, 

1 Duke of Yorkers Book of Laws : in Charter arid Laws^ 19, 36 ; Coh Laws of N, V., 

1, 45, 46. In at least one case this provision was carried out: on Oct. 5, 1672, Dan 
Sutton, for perjury and bigamy was sentenced to have his tongue bored through with 
a red-hot iron; Law Reports^ X, 733 (Lauderdale Peerage Case) ; for the text of the 
duke’s marriage law of 1664/65 see ibid., X, 730, 731. 
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or without preceding banns or other legal notice, or the 
governor’s license in place of notice, the minister or justice 
is to ‘‘forfeit twenty pounds and be put out of his office.”^ 

The declaration of the preamble that “by the Law of 
England no Marriage is Lawfully Consummated without a 
Minister” may prove misleading, unless the vital distinction 
between “legality” and “validity,” already emphasized, be 
kept in mind. In 1666 a marriage in England without a 
minister was valid, but it was not lawful and might be 
punished. In the present instance, however, all doubt as to 
the meaning of the law is set at rest by the further provision 
that “if any man shall hereafter presume to Marry contrary 
to these Lawes prescribed the Person offending shall be 
proceeded against as for Adultery or fornication, .... the 
Children so begotten shall be Keputed Bastards, And the 
Parents suffer such paines and penalties by fines or Punish- 
ment as they have deserved.”® Since this provision is 
clearly contrary to the existing law of England, it would 
seem to be invalid as transcending the legislative power 
granted to the duke by the royal charter; and even the king 
could not have changed the law of England. 

Later in 1666 provision is made relative to the legal 
age for matrimony. All persons are to be “accompted of 
fitt age to Marry, when the Man shall attaine to the age of 
twenty one, and the Women of Eighteene years.”® In the 
next year the not very lucid interpretation is vouchsafed 
that this law is to be understood “of such persons onely as 
are under guardianshipp, and itt is not in any wayes to take 
of the naturall bounds of Duty and obligation which Chil- 
dren owe to their parents.”* If this declaration has any 
sense, it may perhaps mean that, without consent, only 
orphans under guardianship, and not those whose parents 

1 Xhihe of Torlee'a Book ofLam^ 37. 

8 Ibid, 8 Ibid.^ 65. * Ibid,, 70. 
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are Kving, have full authority to marry at the ages men- 
tioned. 

A system of registration is likewise provided for. The 
names and surnames of all the inhabitants of every parish 
in the government are to be registered; and “to prevent 
future inconveniences which may arise about the age of 
Orphants, The Oertaine Marriage of Men and Women or the 
decease of persons imported into this Country whereof no 
positive Certificate can be granted, as to the age of one, 
Marriage of another or the Death of another, The Minister 
or Town Clark of every parrish shall well and truly and 
plainly ” record all births, marriages, and deaths happening 
within his district “in a Book to be provided by the Church- 
wardener for that purpose.” If a master of a family or 
anyone concerned fail, within one month, to report the 
birth, marriage, or death of a person related to him, he shall 
pay a fine of five shillings.^ 

Another provision reveals the tender solicitude of the 
English common law for the wife in a way which a century 
later would have warmed the heart of Sir William Black- 
stone himself. “No man shall harbour, conceal or detain 
Contrary to the concent of the Husband any Married woman, 
upon penalty of five Shillings for every hour” that she “re- 
mains under his Eoof .” Still there really might be occasions 
when even a “married woman” could reasonably claim some 
share of public protection. For has not the “common law” 
itself, in certain emergencies, placed her on a level with the 
bondwoman? Therefore it is provided “always that any 
woman flying from the barbarous Cruelty of Her Husband 
to the House of the Constable or one of the Overseers of the 
same Parish; may be protected by them in the manner as is 
Directed for Servants in such Cases, and not otherwise.”^ 

init&e of Yorke's Book of Laws, 18, 14; Coh Laws of N. T., 1, 19. 

^ Duke of Yorkers Book of Laws, 36; Col, Laws of N, Y,, I, 46. 
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Again on producing a ‘‘sufficient” certificate “from any 
forraigne parts” under the “hand and seal of some credit- 
able person and known magistrate,” that either spouse is 
dead, the other is free to marry again. The same liberty is 
accorded the survivor when either party has been absent for 
five full years without knowledge on a journey by sea or 
land usually made in “a year or less or in a few days.” But 
in that case a veritable trap is laid for the feet of Enoch 
Arden, in a provision, imitated from the laws of New Eng- 
land, the stupidity of which is only less surprising than the 
fact that in substance it has survived in statutes of far more 
recent times. It is “provided always that if either the man 
or the woman shall at any time after the Expiration of five 
years Eetume and bring full Testimony that hee or shee 
have divers wayes endeavoured by writings or Messages to 
make known to his wife, or her Husband, that Shee or hee 
were then living, or that they were by Imprisonment or 
Bond Slavery with the Turks or other Heathen, Lawfully 
hendred from giving such information;” then such person 
may “Challenge his or her premarriage, and obtain an order 
for their Cohabiting as formerly.” But “if neither shall 
sue for such an order,” they “may by mutuall agreement 
Enter a Release to each other in the office of Records, and 
both remain free from their former obligations.”^ 

One or two incidents gleaned from the records for the 
period of the duke’s laws may serve to illustrate the diffi- 
culties of matrimonial administration on the Delaware. Thus 
in 1678, in a case similar to that of Laers above cited, the 
minister, reader, and churchwardens present to the local 
court at Newcastle Walter Wharton, justice of the peace, 
for marrying himself or being married “contrary to the 
Knowne Lawes of England & alsoe contrary to the Lawes 

1 46, 47 ; JDvike of Yorke'a Booh of Laws, 36, 87. “ The father onely of the 

Children as are begotten in LawfoU Marriage,’’ continues the statute, ^*is to provide 
for such Children as shall be adjudged in the Court of Assizes only,” 
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and cnstomes of this place and Province;” as likewise for 
granting certain lands without proper authority. The said 
“Mr. Wharton not appearing in three following Court dayes, 
and to the end the Eeproach may bee taken away from the 
River and that Such notorious breatches of y® Lawes and dis- 
orders may for the future not passe unpunished, especially 
in p^sons of Lesser qualitys whoe if this [conduct] of 
Whartons [whoe” being “in Commission” and bearing 
“the office of a Justice of y® peace ougt to give good ex- 
amples to others] had not been Reguarded, migt att all 
tymes” hold it for a “bad president”: the court do there- 
fore submit the “p^misses to the Judgemi of his Honol the 
GovemoT for to Inflict such punishment” as he “shall thinke 
fitt & expedient.” We are only informed in the record that 
the accused is “to bee out of the Commission of Justices & 
left to the Law.”^ One regrets that we are not told whether 
the “law” treated his marriage as void. 

The Delaware papers, for the next year, contain also a 
long letter to Governor Andros from Luke Watson, of 
“Whoorekill” — whose spelling is, if possible, more ingen- 
ious than usual even for that fertile region — complaining of 
the many shortcomings of Captain John Avery, magistrate 
and president of the court. It seems that the captain was 
fond of having his own way; sometimes, when his colleagues 
on the bench presumed to give a contrary “judgment,” 
going out of the court “in a greate Rage and feury, .... 
Cursing and swaring,” and even suggesting that they were 
“ffooles, Knaues, and Rouges.” He is accused, moreover, 
of taking upon himself “to grant a Licence to Marry Daniel 
Browne to Sussan Garland, widdow, without any publiquea- 
tion, which Marrige was effected, notwithstanding it is 
Generally knowne or at Least the said Daniel confesses that 

iFbsnow, Doc. Bel, to Col, Mist, V,, XII, 596; mentioned also by HAzabd, 
Annals of Pa., 451, 454, 455. On the same day the local court fined him, ten pounds 
nnd costs for neglecting his judicial duties; Fbbnow, Zoc. ct«., 596, 597. 
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lie knows no other but that he haue a wife living in Eng- 
land.” This was not the captain’s worst indiscretion in the 
discharge of his official matrimonial duties. We learn that 
in taking ‘‘vpon himself e to Marry the widdow Clament to 
one Bryant Kowles, without publiquecation notwithstanding 
she was out aske at Least a Month to another man, namly 
Edward Cooke,” he prepared a sad tragedy in real life. 
For when the “said Cocke” heard that the widow had jilted 
him he said “it would be his death.” So he “went home, 
fell sick, and in forty eight hours after dyed,” declaring in 
his last breath “that her marrying was the cause of his 
dyeing.”^ 

At this time Governor Andros, replying to the inquiries 
of the Lords of Trade, reports that because of the “scarcity 
of Ministers & [the] Law admitting marriages by Justices no 
acc* cann be giuen of the number marry ed.” He adds that 
“ministers haue been so scarce” and “Eeligions” so many 
that he can give no statement of the number of births or 
christenings.^ In 1695 Mr. Miller, an English clergyman, 
“complains that many marriages are by a justice of the 
peace.”® 

The duke’s code makes no provision for the celebration 
of marriage except before a minister or a justice of the 
peace. The Quakers of Long Island, who earlier had suffered 
severely from the intolerance of the Dutch,* continued never- 

llbid., 624, 625. 

20’CALiiAGHAN, Doc, JBcU to Col. Mist of IT, y., HI, 261 (1678); Valbktinb, 
Manual of the Corporation^ 1851, 453. The year before the bishop of London com- 
plains that the Virginia marriage laws are not enforced : O'CaiiJLAGHAN, op, cif., HI, 
253(Jnlyl7,1677). 

sEaelbs, Col, Days in Old New York, 60. 

* See O'OAXiiiAOHAK, Hist, of New Netherlands H, 845-55, 450-57. tinder the lead 
of the' clerical bigots, Drisins and Megapolensis, the Reformed church in New 
Netherland banished Lutherans and tormented the Quakers. A number of Friends, 
expelled from Massachusetts, arrived in New Amsterdam in 1657, and were at once 
persecuted with fiendish cruelty. Nevertheless, the Quakers grew apace in numbers, 
settling by preference in Jamaica and Flushing on Long Island. Among them was 
John Bowne, a recent convert and signer of the petition quoted in the text. In 1662 
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theless to practice their own simple but solemn rites. For 
so doing they were harshly dealt with by the courts, as 
appears in a petition to Grovemor Andros and his council 
from two of their number in 1680,^ praying for the “Eemis- 
sion of a Fine imposed for Contravention of the Marriage 
Laws.’’ The paper is in the form of an ‘^address from 
Henry Willis and John Bowne, Concerning the proceedings 
of a Court of Sessions against vs, who said they fined us 10 
lbs a peece for suffering our daughters to marrie contrary to 
their law, which proceeding we are satisfied is without pre- 
cedent and we can count it noe lesse but a mistake or hasty 
oversight and though we have endeaverd for its removall yet 
Execution is eished forth and Jos. Lee vndershiref hath 
seazed Hen: Willis bame of com and since taken from Jo. 
Bowne 6 good milch cowes and drove them away by night 
and kept them pownded from food” more than a night and 
a day, so that the neighbors were ‘‘generally troubled at it.” 
Then the petitioners proceed to reason with the enemy, using 
the soft word which tumeth away wrath. “Now in sim- 
plisity, we doe seriously entreat all that may be consemed 
herein seriously to consider it and in the cooleness of your 
spirits without anger or hard thoughts truly to waye it in 
the balance of Equity where the witness of Cod may arise 
in every Contience to testifie, whether If such things should 
goe on .... it would not be to the rewenating of families 
and to the kindling of Gods anger against a place or people 
which we truly desire may be prevented, by takeing away y® 
ocation.” So they make their appeal to the “cheife,” know- 

he was fined for allowing Ms house to be used as a Quaker conventicle; and in the 
next year he was banished to HoUand. This resulted in calling down upon the head 
of Stuyvesant a severe and just rebuke from the directors. See also Beodhbad, 
But, of N, Y,j I, 636, 705; O’Caudaohan, op. cif., 838-42, 428; Eaele, op. czf., 260; 
and Walleb, Bist, of FluaUng^ 37-47, 77, note. It is a pity that a writer of such 
merit as Mr. Waller should have reiterated (46, 47) the baseless and long since 
exposed slanders against the Quakers in New England. 

iEeenow, op* ctf., XrV, 752, 753; also in JVew Vork Colonial M8S,, XTTY, 202. 
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ing that a magistrate’s “authority is to preserve mens persons 
and Estates, but y® prerogative of the contience that belongs 
to Grod and we dare not but yeald obedience thereunto;” for 
“we do not act — as sometimes resented (sic) — in stoboumess 
obstainancy or contempt of authority but in simplisity,”^ 

From this evidence it would seem that the magistrates of 
Long Island were not less thrifty in their zeal than were 
their brethren in Massachusetts from whose pious robbery 
and legal cruelty the Wardwells suffered.^ It is noticeable, 
too, that only fines are spoken of. Nothing is said of invali- 
dating marriages celebrated in the Quaker fashion. From 
this the suggestion already made gains support that the nul- 
lifying clause in the duke’s code was illegal; and we may, 
perhaps, also infer that it was not attempted to be carried 
out in practice by the courts. Certain it is that in 1661, 
only four years before the adoption of the duke’s laws, a 
marriage celebrated in England according to Quaker rites 
was held legal in a trial which took place at the Nottingham 
assizes.® The marriage law of 1665, at least so far as it was 

iThe petition concludes witJi the following exhortation: “and we earnestly 
desire y® liord may perswade your hearts, vnto whome we are now concerned, that 
ye may remoue ye cause of this our address and open that eye in you that can see vs 
as we are, who can pray for those thats in authority that vnder them we may live a 
peaceable holy and Godlike life 

V® Ath day of ye 7^1 mo : 1680 

“Henry Willis 
John Bowne.” 

2Hallowb1/Ii, Quaker Invasion of Massachusetts^ 99-104. 

^New York Colonial MS8*^ XXIX, 208 (New York State Library). Eegarding 
this decision, which settled the character of marriage law in England, Sbwbl, His- 
tory of the Quakers, 292, has a striking passage: “It hapi>ened about this 
Time in England, that some covetous Persons, to engross Inheritances to themselves, 
would call the Marriages of those called Quakers in question. And it was in this 
Year that such a Cause was tried at the Assizes at Nottingham; a certain Man 
dying, and leaving his Wife with Child, and an Estate in Copyhold Lands : When the 
Woman was delivered, one that was near of kin to her deceased Husband, endeav- 
oured to prove the Child illegitimate: And the Plaintiff’s Council willing to blacken 
the Quakers, so called, asserted the Child to be illegitimate, because the Marriage 
of its Parents was not according to Law ; and said bluntly, and very indecently, That 
the Quakers went together like brute Beasts. After the Council on both sides had 
pleaded, the Judge, whose name was Archer, opened the Case to the Jury, and told 
them That there was a Marriage in Paradise, when Adam took Eve and Eve took 
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valid, remained in force tintil the passage of the so-called 
‘^Dongan” act of 1684.^ This statute^ was one of the thirty- 
one acts receiving the governor’s signature and passed at the 
second session of the first representative assembly of New 
York, elected in 1683 under the reluctant and grudging 
sanction of the Duke of York.® By it no striking change 
is made in the broad outline of matrimonial administration; 
but in the details several important alterations appear. The 
provision regarding optional civil or ecclesiastical banns is 
identical with that of the earlier law, except that posting on 
the constable’s door in each parish, instead of on “three 
doors,” is deemed sufficient. License “under the hand and 
seale of the govemour” in place of banns is still allowed. 
As before, any minister or justice within the province is 
authorized to perform the ceremony; but now the persons 
are required to “bring a Certificate from under the minis- 
ters hand that published them or under the Constable hand 
on whose doores their names were affixed which Certificate 
shall be sent to the office of the Kegister of the County and 

Adam; and that it was the Consent of the Parties that made a Marriage. And 
as for the Quakers (said he) he did not know their Opinion; but he did not believe 
they went together as brute Beasts, .... but as Christians; and therefore he did 
believe the Marriage was lawful, and the Child lawful Heir. And the better to sat- 
isfy the iury, he related to them this Case: A Man that was weak of Body, and kept 
his Bed, had a Desire in that Condition to Marry, and did declare before Witnesses 
that he did take such a Woman to be his Wife; and the Woman declared, that she 
took that Man to be her Husband, This Marriage was afterwards caUed in ques- 
tion : But aU the Bishops did at that time conclude it to be a lawful! Marriage.” The 
jury found for the child. 

1 In 1674 the duke’s laws were ordered put in execution “ except those requiring 

amendment or alteration ” : Colonial Laws of N. V., I, xiv, 107. On Nov. 9, 1674, Gov- 
ernor Andros issued a proclamation to that effect : xiv, 107, 108. 

2 “The original of this act is not in the office of the Secretary of State. This 

copy was made from the manuscript compilation of the ‘ Dongan laws ’ formerly in 
the office of the Secretary of State, but now in the New York State Library. The 
date of its passage, as October 23, 1684, is given by B. B. O’Callaghan, in Migt, Int» 
toJowmaUof the Legislative Cownoil of N, F., p. 12.”-~CuMMiNG’a note to the act. 
CbJ. Laws of N. F., 1, 150. ^ 

8 See his two letters to Andros (1675 and 1676 respectively) in OoZ. Lavss of N, F,, 

I, xiv,xv; and also the instruction to Dongan, 1682, allowing a general assembly 
to be summoned; ibid., xv, 108-10. The duke’s letters are also in O’CaiiLAGHan^Doc. 
BeZ. to Col, Hist ofN, F., m, 230, 235. 
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there Entred on Kecord together with a Certificate of their 
Marriage with the day and date thereof from the party by 
whom they were marryed there to remaine in perpetuam 
rei memoriam;” and it is provided, further, that the persons 
purge themselves by oath, if required, that they are not 
already under bonds of matrimony. But in this connection, 
instead of the clause as to boring through the tongue with a 
red-hot iron, it is declared that “if it shall afterwards happen 
to be proved that either .... of the said partyes” has 
thus contracted a bigamous marriage through false swearing, 
he “shall suffer as in Cases of perjury and further be pro- 
ceeded against as in Cases of polygamy.”^ The act is lib- 
eral in another respect. At last the Quakers are granted 
relief in a provision which in substance finds many repeti- 
tions in American legislation during the two centuries to 
come. Nothing, we are told, is “intended to prejudice the 
Custome and manner of marriage amongst the Quakers, 
but their manner and forme” shall be judged lawful; pro- 
vided they allow “none to marry that are restrained by the 
Law of Grod contained in the five bookes of Moses; and that 
they permitt none to be marryed within their Congregation 
or meeting of any other persuasion then themselves,” except 
after banns or license and record made according to law. 

There is in this act one essential variation from that of 
1665, which it is of the highest importance to note, and 
which has been entirely overlooked by writers® who have dis- 
cussed the character of the marriage law of New York after 
1684. The invalidating clause, unless by implication, in case 
of neglect of the required forms and procedure, does not 
appear. It is merely declared that if “any man Shall p’sume 

1 Col. Laws of N. T., 1, 150, 151. This seems to be a decided mitigation of the 
original penalty: see **Au act to prevent wilfull Perjury/’ passed by the Assembly 
Nov. 1, 1688: ibid., 129-31. 

^By Cook, for instance, who says the Dongan act was substantially a re-enaot- 
ment of the Duke’s Laws of 1664, and seems not to have been repealed prior to the 
Bevolution.”— “Marriage Celebration in the Colonies,” Atlantic, LXI, 360. 
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to marry contrary to the Law prescribed the person offend- 
ing shall be proceeded against as for fornication;” and the 
minister or justice performing the ceremony shall forfeit 
twenty pounds and be suspended from his benefice or office.^ 
The penalty for fornication according to the duke’s law, 
which seems to have been still in force, was “enjoyning 
Marriage, fine, or Corporal punishment” at the ^‘discretion 
of the Court.” ^ Thus by any fair interpretation of a penal 
statute, after 1684, an irregular marriage per verba de 
praesenti was illegal though valid in New York, just as it 
was in the mother-country. 

c) Law and custom in the Boyal Province . — The Dongan 
act of 1684, continuing as it does the general provisions of 
the duke’s law, and indeed differing but little — except per- 
haps in the matter of lay celebration — from the earlier usage 
of the Dutch, is in harmony with the administrative practice 
which prevailed in New York until the Eevolution ; though, 
as will presently appear, there is good reason to believe that 
it was repealed in 1691. The provision regarding certificate 
and registration corresponds with the custom, though the 
local ojEcers were negligent and the records are far from 
complete.® Perhaps, as a rule, marriage was preceded by 
banns or civil notice; but license must have been popular, 
especially among the well-to-do, and a lucrative source of 
income to the governors, as the forty manuscript volumes of 
marriage-license bonds, preserved among the treasures of the 
State Library at Albany, amply bear witness.^ 

1 Col, Laws of mr, Y., 1, 151. 

^Ibid., 35. The view presented in the text as to the penal danse in the act of 
1684 is sustained by the opinion of Lord Watson in the Lauderdale Peerage Case: 
Cook, Reports of Cases Decided by the Eng. Courts,, XXXVn, 357, 358. 

3 For example, a marriage record was continuously kept at Trinity Church, New 
Yorlc, only for the years 1746-64. In general, the records were imperfect at a much 
later period: see Mvbon A. Moksok, in Hist. Genealog, Register^ XLI, 93. 

^ These MSS. are a rich mine for the genealogist. For this purjiose they ax© 
made easily accessible through the Names of Persons for Whom Marriage License 
Were Issued^ printed by order of Gideon J. Tucker, secretary of state, Albany, 1860. 
On the period covered by the New York licenses see Hoffman, Chancery Practice,, 15; 
and Law Reports, X, 728 f . 
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An instructive piece of evidence as to the importance of 
the license fee is given by Professor Peter Kalm, the Swed- 
ish botanist and traveler, writing in 1748. He mentions the 
small salary allowed the royal governor by the assembly, the 
whole of which is sometimes lost through “dissension with 
the inhabitants;” and he declares that but for three “stated 
profits” the governor “would be obliged either to resign his 
office, or to be content with an income too small for his 
dignity; or else to conform himself in everything” to their 
inclinations. These extraordinary sources of income are the 
fees for passports, permission to keep public houses, and 
marriage licenses. “Few people,” he says, “who intend to 
be married, unless they be very poor, will have their banns 
published from the pulpit; but instead of this they get 
licenses from the governor, which impower any minister to 
marry them. Now for such a license the governor receives 
about half a guinea, and this collected throughout the whole 
province, amounts to a considerable sum.” ^ 

In fact, just as in England in our own day,® it was 
“deemed most plebeian, almost vulgar, to be married by pub- 
lication of the banns for three Sundays in church, or posting 
them according to the law, as was the universal and fashion- 
able custom in New England.” This notice from a New York 
newspaper, dated December 13, 1766, will show how wide- 
spread had been the aversion to the publication of banns: 

“We are credibly informed that there was married last 
Sunday evening, by the Rev. Mr. Auchmuty, a very respect- 
able couple that had published three different times in Trin- 
ity church. A laudable example and worthy to be followed. 
If this decent and for many reasons proper method of publi- 
cation was once generally to take place, we should have no 

iKalm, Travels in North America (translated by John Bhznhold Fobstbk, 
Warrington, 1770), I, 259-62; see also the extract in Habx, Source-Book of American 
History^ 128-30; and for the dates 100. 

9 See chap x, sec. iii, above. 
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more clandestine marriages ; and save the expense of licenses, 
no inconsiderable sum these hard and depressing times.” 

For another reason the times became more ‘‘hard and 
depressing” and banns more economical, perhaps more patri- 
otic, as Mrs. Earle further shows by an extract from Holt’s 
New York Gazette and Post-hoy for December 6, 1766: 

“As no Licenses for Marriage could be obtained since the 
first of November for Want of Stamped Paper, we can assure 
the Publick several Q-enteel Couple were publish’d in the 
different Churches of this City last Week ; and we hear that 
the young Ladies of this Place are determined to Join Hands 
with none but such as will to the utmost endeavour to abolish 
the Custom of marrying with License which Amounts to 
many Hundred per annum which might be saved.” ^ 

The character of the governor’s license may be seen in 
the following sample, issued in 1732: 

“By his excellency William. Cosby, Esq., Captain gen- 
eral and governor in chief of the provinces of New York, 
New Jersey, and territories thereon depending, in America, 
vice-admiral of the same, and colonel in his majesty’s army, &c. 

“To any Protestant Minister: 

“Whereas there is a mutual purpose of marriage between 
Jacob Glenn of the City of Albany, merchant, of the one 
party, and Elizabeth Cuyler of the same city, spinster, of the 
other party, for which they have desired my license, and 
have given bond upon conditions, that neither of them have 
any lawful let or impediment of pre-contract, affinity, or 
consanguinity to hinder their being joined in the holy bands 
of matrimony; these are therefore to authorize and empower 
you to join the said Jacob Glenn and Elizabeth Cuyler in 
the holy bands of matrimony and them to pronounce man 
and wife.”^ 

A goodly store of folklore relating to wedding customs 

IEabIiB, Col, Bays in Old New YorJe^ 58, 59. 

2MxJNSBiiL*a Annals of Albany ^ II, 182. 
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among the Dutch and English of New York has been 
gathered by Vanderbilt, Earle, and other writers. There 
was no lack of feasting and pastime. As in the fatherland, 
maypoles were set up before the door in honor of newly 
wedded pairs. The fashion of “coming out bride,” “that 
is the public appearance of bride and groom, and sometimes 
of entire bridal party in wedding array, at Church the Sun- 
day after the marriage,” was observed with due pomp and 
splendor. Collections for the parish poor or to build a 
church were received from the guests on the bridal day; 
and bumpers of “sack-posset” seem to have been as keenly 
relished by the worthy burghers of New York as by good 
old Samuel Sewall and his Massachusetts brethren.^ At 
wedding time there was “open house” and plenty of feast- 
ing; but the festivity does not appear to have reached the 
excess practiced by the Pennsylvania Friends.^ Hannah 
Thompson, wife of the secretary of Congress, while residing 
in New York in 1786, wrote to John Miflin, of Philadelphia, 
that the “ G-entleman’s Parents keep open house just in the 
same manner as the Brides Parents. The Grentlemen go 
from the Bridegrooms house to drink Punch with and to 
give joy to his Father. The Brides Visitors go In the same 
manner from the Brides to his Mothers to pay their Com- 
pliments to her. There is so much driving about at these 
times that in our narrow streets there is some danger. The 
Wedding-House resembles a bee-hive. Company perpetu- 
ally flying in and out.”® 

1 For these customs and others see Eable, op. cit,, 60 ff. ; and compare Vanpeb- 
BILT, Social Omtoma ofFlathmh^ 149 ff.; Watson, Annals and Occurrences of New 
York City and State^ 211-17 (written in 1828 regarding customs twelye years before 
the Eevolution) ; Ostbandeb, History of the City of Brooklyn and King's County ^ 
I, 79-83; New York Hist Coll.^ Fund Series, 1880, XUC, 866, where Eev. John Sharpe 
teUs Tis that negroes are married merely by mutual consent without blessing of the 
church; and ibid., Second Series, II, 347-49, where courtship among the New York 
Indians is described. 

2 See sec. ii, b) below. 

3 Hannah Thokbson, Letters: in Ba, Mag. of Hist <md Biot, XTV, 35. 
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But in the main domestic life was peaceful and prosaic. 
Family woes were seldom dragged into court. The ‘‘capital 
laws” contained in the duke’s code do, indeed, show their 
New England origin by prescribing death as the penalty 
alike for denying Grod or the king’s titles, or wantonly 
smiting a parent; but these were practically a “dead 
letter.”^ Mrs. Q-rant bears witness to the happiness and 
tranquillity of marital life in Albany. “Inconstancy or even 
indifference among married couples was unheard of, even 
where there happened to be considerable disparity in point 
of intellect. The extreme affection they bore their mutual 
offspring was a bond that forever endeared them to each 
other. Marriage in this colony was always early, very often 
happy, and very seldom indeed interested. When a man had 
no son, there was nothing to be expected with a daughter but 
a well brought-up female slave, and the furniture of the 
best bed-chamber. At the death of her father she obtained 
another division of his effects, such as he thought she needed 
or deserved, for there was no rule in these cases. 

So much for custom and the actual legal practice. We 
may now turn to the controversy as to whether subsequently 
to 1691 there was any valid statutory regulation of marriage 
in New York until after the close of the provincial period. 
The uncertainty arose in consequence of the following reso- 
lution of the assembly, April 24, 1691: “Upon an informa- 
tion .... That the several Laws made formerly by the 
Greneral Assembly, and his late Royal Highness, James 
Duke of York ; ” and also “ the several Ordinances or reputed 
Laws made by the preceding Grovemors and Councils, for 
the Rule of their Majesties Subjects within this Province, 
are reported amongst the people, to be still in force;” it is 
resolved, nemine contradicentef that the first-named laws of 

1 Duke of Yorkers Book of Laws, 14, 15 ; cf. Wbish, Hist, of Albany, 195, 196. 

55 Memoirs of an AmeHcan Lady, 48j quoted also by Bart.to, qp. c^^„ 
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the assembly, “not being observed, and not ratified and 
approved by His Koyal Highness, nor the late King, are 
null, void, and of none effect;” as also are the “several 
Ordinances made by the Grovemors and councils, being 
contrary to the constitution of England, and the practice of 
the government of their Majesties other plantations in 
America.” ^ 

The terms of the resolution are very clear; but unfor- 
tunately, so far as has yet been discovered, no record exists 
of its having been placed before the governor and council 
for approval. Nor does the validity of this resolution or 
that of the act of 1684 ever appear to have been tested in 
the provincial courts. Singularly enough, this dual question 
was not judicially considered until the “Lauderdale Peerage 
Case,” in 1886, which grew out of a marriage solemnized 
one hundred and thirteen years before — on the very eve of 
the Revolution. The record of the trial and judgment in 
this case is really equivalent to a treatise by learned jurists 
on the matrimonial law of New York, from the Dutch 
Ordinance of 1654 to the adoption of the constitution of 
1777. Moreover, distinguished American lawyers were 
called as expert witnesses or to submit written opinions.^ 
From the record in the case® it appears that on July 11, 
1772, two days before his death, Colonel Richard Maitland 

1 See OuMMiNG’s “ Historical Note,” Col. Laws of N. V., I, xixr Gumming cites 
the note of Bobebt Ludlow Eowleb to Fac Simile of the Laws and Acts of the 
General Assembly .... os printed and sold by William Bradford^ lesA, 78 ff. 

2 American witnesses for the claimant were E. J, Phelps, the United States 
minister, S. P. Nash, and C. Cary, of the American bar. Those for the counter- 
claimant were E. L. Fowler, of the American bar, and G. P. Edmunds, chairman of 
the Committee on Judiciary of the United States Senate : Law Reports^ X, 728 n. 1. See 
also Websteb, Opinion on the Law of Marriage in the Col, of N, Y. (New York, 
May 26, 1885) ; Sewaed, Answer to Interrogations of Brodie and Sons (New York, 
June, 1885) ; and Fowleb, Letter and Opinion (New York, May 11, 1885). Copies of 
these three opinions are in the State Library, Albany, Written opinions were also 
submitted by James C. Carter and William Evarts, of New York. 

3 In Law Reports^ X (1885), 692-762; and in CooE, Reports of Cases Decided by 
Rng, Courts^ XXXVII, 341-69. The case was referred by the House of Lords to the 
Lords’ “ Committee for Privileges ” for hearing. 
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and Mary McAdams were married in New York city by 
Kev. John Ogilvie, an ordained clergyman of the Church of 
England, and then assistant minister of Trinity Church. 
The main question at issue, and the only one with which we 
are here concerned, was the requisites for a valid marriage 
in the province of New York in that year. As recited in 
the syllabus, there were produced, inter alia, in support of 
the marriage from the custody of the family a certificate in 
legal form; an affidavit, signed by the mayor of New York, 
to the effect that the officiating minister had made oath of 
the truth of the statements in the certificate ; a will of date 
anterior to the marriage, by which Colonel Maitland left all 
his property to his wife and the children then bom; copies 
of letters showing that one of the executors wrote to his co- 
executors in England, a brother of the bridegroom, stating 
that he was a witness to the ceremony of marriage; that the 
woman signed herself in the man’s surname; that the 
children were recognized and taken care of by members of 
the man’s family ; and also war office records showing that 
the woman received a pension as Maitland’s widow.^ But 
evidence was not forthcoming of previous license or publica- 
tion of banns. Did the neglect of license or baims invalidate 
the marriage? It was contended by the witnesses and 
advisers of the counter-claimant that the statute of 1665 and 
that of 1684 rendered license or banns indispensable, and 
that such continued to be the law of New York down to the 
marriage in 1772,^ 

Thus in his written opinion Mr. Sidney Webster, in 
answer to the question ‘‘whether the law of marriage in New 
York, in 1772, was contained in Dongan’s law of 1684, sup- 
plemented, where defective, by the older laws of the Duke 
of York and of the Dutch ?” says that he thinks the “funda- 
mental law” of the colony of New York when the case arose, 

I Law Be ^ ports , X, 693. 


794. 



Civil MAKBiAaB in Middle Colonies 303 


was made up of so much of the Dutch law as was unrepealed 
and remained in force ; so much of the English common law 
as had been established after the conquest in 1664 ; so much 
of the English parliamentary statutes^ as had been enacted 
and specially made applicable; and the colonial statutes 
legally enacted and sanctioned by the crown. “I have not 
seen nor heard,” he continues, ‘‘of a denyal that the .... 
law of 1684 was a valid enactment” at the date of its passage. 
“In so far as it covered matters and also punishments 
embraced in any previous statute, or ruled by the common 
law, and was inconsistent therewith, it repealed or abrogated 
both by implication.” Any contract of marriage made in 
“palpable violation” of the requirements of either of these 
laws, while in force, would be void; and “if it could be found 
that the marriage law of 1684 was repealed prior to 1828, 
then, in the absence of any positive law to the contrary,” the 
duke’s law “would by implication be revived.”^ So he con- 
cludes that in 1772, for a valid contract, there must be 
previous banns or license, as well as solemnization by a 
clergyman or magistrate.® With this conclusion the opinion 

iThis opinion is not convmcinfir; for the common law had not been “estab- 
lished," in the sense of enacted or declared; nor were there any British statutes 
which bore upon the marriage celebration in New York. 

2 By the law of 1828 it was declared that a marriage, “ so far as validity is con- 
cerned, is a civil contract “ to which the consent of parties capable in law of con- 
tracting, shall be essential ." — Revised Statutes^ 1827-28, II, 138. 

8 Wbbstbe, Opinion^ 2 fiE., 55, 59, 70. He cites Fenton v. Eeed (4 Johnson, Reports^ 
51), in favor of validity of consensual or common-law marriage; and Milford v, Wor- 
cester (7 Mass, Rep.^ 48), on the opposite side. In substantial agreement with Web- 
ster are the opinion of Sbwaed, Answer^ 1-53; and that of Fowlbb, Letter and 
Opinion^ 60, 61, passim^ who to prove the validity of the duke^s law cites the cases 
of Fabricius and Balph Dozy, above discussed. 

The counter-claimant also produced the case of Dan Sutton, sentenced for 
bigamy and bored through the tongue with a red-hot iron in 1672— a case plainly 
irrelevant, so far as the question of marriage contract is concerned; and likewise 
the case of Mary Jones, 1680, for having a bastard child, “ she pretending to be mar- 
ried before delivered ; but without either license or publication. She was fined £5 
or to receive twenty stri];)es on the back"— a sentence which i)erhaps tells on the 
claimant's side, for it punishes an illegal act, but says nothing of nullifying the 
marriage ; or, if the marriage may be regarded as invalidated by implication, the 
sentence is illegal as contrary to English law. For these citations see Law Reports, 
X,738. 
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of Mr. Evarts coincides. ‘‘ Tte statute of the Assembly in 
1684,” he says, “ unquestionably was in force in 1772. The 
essentials of a valid marriage according to the law of New 
York in 1772, were that the ceremony should be performed 
by a minister or a justice of the peace, and that such mar- 
riage could be lawMly performed only after the publication 
of the banns prescribed by the act of ... . 1684, or in 
default of such publication . . . . , by a license from the 
governor.”^ 

For the claimant also a mass of evidence was presented. 
Important decisions were cited and it was pointed out that 
in the acts of the legislature published after 1684 neither 
the statute of that year nor the duke’s law appears; ‘‘nor in 
fact” were “any of the laws prior to 1691” printed in sub- 
sequent collections.® Sir. F. Herschell, counsel, urged that 
“unless it is expressly provided that the failure to comply” 
with the requirement of the statutes in question “shall 
render a marriage null and void, the courts will not so con- 
strue;” and he holds that the resolution of the assembly, 
1691, was valid ; for “ everybody ” acted as if the laws repealed 
by it were not in force.* In short, “the substantial effect of 
the evidence of those called for the claimant,” as summarized 
in the report of the case, was “that the law prevailing in 
New York with regard to the requisites for a marriage in the 
year 1772 was the common law of England as interpreted by 
the American courts, i. e., that there should be a contract of 

lEvarts’s opinion cited by Cook, “Mar. Cel. in the Colonies 
LXI, 861. 

2 The American witnesses for the claimant cited Jackson n. Gilchrist (15 John"- 
SON, J?^., S9) ; Constantine w. Windle (6 Hill, 176) ; Humbert v. Trinity 

Church (24 Wendell, Bep,, 625) : Hoffman, Chav/iery Practice (2d ed., New York, 
1843); Revised Statutes of N, T. (ed. 1830), 729; and Fenton r. Seed (4 Johnson, 

52), the leading case for common-law” manriagre. 

^Law Reports^ X, 728. The act of 1684 is preserved in MS. in the New York State 
Library; and this I have ezamined througrh the courtesy of Mr. Griswold. 

iLaw Reports, X, 734. Herschell cites King v. The Inhab. of Birmingham (8 B. 

& C., 29); and Dr. Lushington in CateraU v. Sweetman (1 Bobektson, Ecc, Reports^ 
821). 
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marriage per verba de present!; and that the 35th article of 
the constitution of the state of New York, adopted in 1777, 
.... shewed that the common law of England, as then 
tmderstood, governed this subject.”^ 

Such was the unanimous decision of the committee of 
Lords constituting the court, whose members submitted their 
opinions separately. The Earl of Selborne doubted whether 
the acts of 1665 and 1684 were in force in 1772 and signifi- 
cantly suggests that, if they were in force, failure of banns 
and license would not invalidate a marriage. He further 
argues strongly that in the present instance there is no abso- 
lute proof that banns or license was lacking ; for the church 
records are often imperfect. In any event, therefore, the 
rule omnia praesumunter vita acta ought to govern the case; 
for one cannot conceive of any circumstance more properly 
requiring its application,^ In harmony with this view was 
the able opinion of Lord Blackburn, which in effect main- 
tained the validity of the common law in New York subse- 
quent to 1684. The original English settlers, he argues, 
‘‘carried with them all the immunities and privileges and 

laws of England That being so, from the time when 

the colony of New York was first settled it had prima facie 
the marriage law of England such as it was in the latter part 
of the seventeenth century;” and in England at that time a 
marriage “solemnized according to the form of the Church 
of England, and by a clergyman of the Church of England 
.... was valid to constitute matrimony: although if it was 
a clandestine or irregular marriage without banns or a license, 

^LawB^ortSi X, 728. The reference to the thirty-fifth article of the constitu- 
tion of 1777 adds little weight to the argument. Except as concerns any established 
denomination of Christians or the sovereignty of the crown, that article provides 
that such parts of the common law of England, and of the statute law of England 
and Great Britain, and of the acts of the legislature of the colony of New York,” as 
together did form the law of that colony on April 19, 1775, should be the law of the 
state : Poose, Charters, DC, 1337, 1338. 

^Law Beports, X, 742. 
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tlie clergyman who performed it might be liable to censure” 
and punishment. In addition his lordship significantly 
raises a doubt as to whether the Duke of York had power to 
introduce a new law of marriage essentially different from 
that of England as regards the absolute requirement of 
license or banns. ^ 

Accordingly, the other judges agreeing, the laws of 1665 
and 1684 were set aside as not in force ; and the claim of 
Major Frederick Henry Maitland, descendant of Colonel 
Kichard Maitland, to the earldom of Lauderdale was sus- 
tained.® 

There can be little doubt that this was a righteous judg- 
ment, in harmony with the entire history of the English 
decisions down to the case of the Queen u. Millis, whose 
character has already been considered.® Furthermore, its 
justice is rendered almost certain by a witness, not called in 
the trial, but whose evidence given in 1773, the very next 
year after the marriage in question, is assuredly worthy of 
more attention than any produced by the American experts 
in 1885. This testimony is given by Eev. John Eodgers, 
in a paper read before the “Eeverend General Convention 
of the Delegates from the Associated Churches of Connecti- 
cut, and the Synod of New York and Philadelphia,” met at 
Stamford, September, 1, 1773 ; the manuscript being found 
in the cabinet of President Stiles by the historian, Abiel 
Holmes: 

iJDato BepcrU, X, 744HL9. 

762. Of course, the q.nestion as to whether the presence of a clergyman 
at the ceremony was essential to a valid marriage was not raised; and if it had been 
raised in 1885, the court might possibly have decided that it was requisite, in har" 
mony with the judgment in the Queen v. Millis. History must, however, decide the 
other way. But compare the conclusion of Cook, Mar. Cel. in the Col.,” Atlantic^ 
liXI, 861, who infers from this decision that “this ‘common-law marriage,’ falsely 
scMsalled— the ‘ free marriage ’ of the later Boman law, of the canon law, and of the 
Scotch law,— did not exist in New York (or, indeed, in any of the other colonies) 
prior to the Eevolution.” 

3 See VoL 1, 316-20, above. 
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‘‘There has no law been made in this province relating 
to marriages, nor do any of the English statutes concerning 
them extend to it. They stand therefore on the common 
law of the land; and as words de present! constitute a mar- 
riage by that law, the courts of judicature, on any contest, 
must leave the question married or not to the jury of the 
county upon the proofs that are offered, as they do with 
respect to any other enquiry relating to matter of fact. 
This is attended with some inconvenience; but the politi- 
cians contend that they would be greater, if the legislature 
should interpose by a law to prevent clandestine marriages; 
and it is much to be doubted, whether the several branches 
would be brought to any unanimity on the subject, were it 
attempted. The rites of marriage were at first celebrated 
by the justices of the peace, as well as the clergy, either 
upon the governor’s licence, or the publication of bans thrice 
in some place of worship. This was the case till the year 
1748, before which time the licences ran, to all Protestant 
ministers; but upon application of the Episcopal clergy who 
meant to monopolize this business, they are since directed 
to all Protestant ministers of the Gospel, and from the time 
of this alteration the justices do not intermeddle, except in 
such counties where clergymen are scarce. But marriages 
are celebrated by clergymen of all denominations without 
distinction, and yet for any law to the contrary, a marriage 
with or without licence or publication, and with or without 
the aid of a clergyman or magistrate, will be valid in law. 
A contract in words de present!, proved by witnesses and 
subsequent cohabitation as man and wife, constitutes a mar- 
riage of legal validity, as already suggested.”^ 

After this it seems only necessary to add that if it should 
appear strange that the legal practice in the administration 

1 EoDCtEi&s, A Brief View of the State of Beligious Liberty in the Colony of New 
Tork: in 2 Mass, Hist, Coll,, 1, 152. On the authorship, see ibid,, n, 270. 
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of matrimonial law, during the provincial period, harmonizes 
in the main with that prescribed by the laws of 1666 and 
and 1684, it is sufficient to say that this is so by force of 
custom ; while, so far as license is concerned, that was main- 
tained by virtue of the power granted to the royal governors 
in their instructions.^ 

II. NEW JERSEY, PENNSYLVANIA, AND DELAWARE 

a) Law and custom in New Jersey . — The population of 
New Jersey was far more homogeneously English than was 
that of New York and Pennsylvania. It was composed of 
members of various religious sects. Some Quakers settled 
in East New Jersey and more in West New Jersey, but they 
were never numerically strong. The vast majority of the 
people were Scotch Presbyterians and New England Oon- 
gregationalists; so that family law shows decided traces of 
Puritan influence.^ Circumstances, however, favored tolera- 
tion in this regard; and hence only in details were the New 
Jersey matrimonial law and custom different from those 
which existed in New York. 

The legal history of the province begins in the year of 
the English conquest of New Netherland. In 1664 a very 
liberal plan of government, called the ‘‘Concessions and 
Agreement,” was established by the proprietors. Lord 
Berkeley and Sir George Carteret. All “faithful subjects 
of the king” are admitted to “plant and become freemen” 
of the said province of New Jersey. No one is to be 

iln their instructions the governors are directed to issue marriage licenses, and 
usually to hang up the “table of marriages” according to the En glicti canons; 
O^CaliiAGhan, Doc. Bel. to Col. Mist., N. F., m, 372 (instructions to Dongan, May 
29, 1686), 688 (to Sloughter, Jan. 31, 1689), 821 (to Fletcher, March 7, 1691/92) ; ibid., 
IV, 288 (to Bellomont, Aug, 81, 1697), 558 (Bellomont's instructions to Lieutenant- 
Governor Nanfan), 766 (a letter of Bellomont to secretary of Board of Trade, telling 
of the trick by which Rev, Symon Smith got a license for Baldridge, the pirate, 
Oct. 19,1700) ; ibid., V, 135 (instructions to Hunter) ; ibid., VII, 830 (Governor Moore 
to Lords of Trade, mentioning his power to license, June 12, 1766). 

2 (Compare Cook, “Mar. CeL in the CJolonies,*’ Atl<mtic, LXT, 858, 859. 




Civil Maebiage in Middle Colonies 309 


“molested, punislied, disquieted or called in question, for 
any difference in opinion or practice in matters of religious 
concernments,” provided he do not disturb the “civil 
peace.”' 

Under this instrument in 1668 the first matrimonial 
legislation appears. “For the preventing of unlawful mar- 
riages, it is ordered .... that no person or persons, son, 
daughter, maid, or servant, shall be married without the 
consent” of parents, masters, or overseers, “and three times 
published .... at some public meeting or kirk, where the 
party or parties have their most usual abode;” or their 
“purpose” be set up in writing “on some publick house 
where they live,” there to “abide ” for the space of fourteen 
days before the celebration, which, “if possible” is to be 
performed in a public place. “None but some approved 
minister or justice of the peace within this Province, or 
some chief officer, where such are not, shall be allowed to 
marry or admit of any to join in marriage, in their pres- 
ence;” under the penalty of twenty pounds^ and removal 
from office for neglect. But in place of banns or civil 
notice, the governor may grant his license to “ any that are 
at their own disposing,” if they “ clear themselves by oath 
or certificate;” or to any others “under tuition,” provided 
the parents, masters, or overseers are present to give their 
consent, or such consent be “attested by some public officer” 
before the license is issued.® 

This act, which, it may be noted, does not contain a 
clause expressly invalidating a marriage for non-observance 
of its provisions, seems to have remained in force for fifteen 
years. But in 1682 “that part of the province called East 

1 For the Coacessions see Smith, JSUt, of the Ck>l, of Nova~Cae$cm,a^ or New 
Jersey^ 512 ff. 

2 Later reduced to ten pounds : Acts of the Assembly ^ 1693, 332. 

8 Lbamino and Spicbe, Grants^ Concessions^ and Original Constitutions, 81, 82 
(“ Laws in Cartaret’s Time ’^). 
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New Jersey came by purchase into the possession of William 
Penn and other Quakers,” who formed an association called 
the Twenty-four Proprietors. By these a body of rules 
known as the “Fundamental Constitutions” was established, 
containing a provision for the celebration of marriage, after 
the Quaker fashion, very similar to the law for Pennsylvania 
made in England the same year by Penn and his associates.^ 
All marriages “not forbidden in the law of G-od shall be 
esteemed lawful where the Parents or Guardians being first 
acquainted, the Marriage is publickly intimated in such 
Places and Manner as is agreeable to Mens different Per- 
swasions in Keligion, being afterwards still solemnized 
before creditable Witnesses, by taking one another as Hus- 
band and Wife, and a certificate of the whole, under the 
Parties and Witnesses Hands, being brought to the proper 
Register for that End, under a Penalty if neglected.”^ In 
March of the same year a statute was passed differing in 
several respects from the preceding. Parents or guardians 
are to be consulted and give their consent. “Intentions” 
are to be published for “at least three weeks” before solem- 
nization, which “shall be performed by and before some 
justice of the peace or other magistrate,” unless he “refuse 
to be present;” the certificate shall be entered “in the 
register of the tovm and county” where the marriage takes 
place; and a record of publication is likevdse to be kept by 
the clerk of the “assembly” or public place where it occurs.® 

1 Cook, 2oc. czf., 359; and Link, Charter arid Latos, 101. 

2 “Fundamental Constitutions,” sec. xx: in New Jersey Archives^ I, 408; and 
Lkaiong and Spices, Grartts, etc., 164. 

8A“BiU for the General Laws of the Province of East New Jersey,” March, 
1682/83: Lbaming AND Spiobe, op. cit, 236. By this act marriage within the 
degrees there named is declared void ; ibid,^ 243. 

The “Fundamental Constitutions ” had provided that there should bo a “register 
in each county for births, marriages, burials, and servants, where their names, 
times, wages, and days of payment” should be recorded: Leaming and Spioeb, 
op. dt, 163 ; and already in 1675, under the first proprietors, the “ clerk of each town 
witiliin this Province,” in a book provided by the town, is to record “ all births, mar- 
riages, and deaths ” in his district: ibid., 100. 
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Cook thinks this statute may “have been a compromise 
between the Quaker and the Puritan practice, that left out 
the very feature in each which was most desirable. For the 
parties were to take each other as husband and wife, but 
not ‘before creditable witnesses;’ while, on the other hand,” 
by the terms of the law, if the “justice or magistrate refused 
to be present, it would appear that the parties could marry 
themselves.”^ But that they could undoubtedly do under 
the former law, since there is no nullifying clause, and the 
only penalty mentioned is clearly for failure to file the cer- 
tificate. 

Already in 1676^ West New Jersey was also acquired by 
Quaker proprietors; and in May, 1682, by an act of the 
general assembly, “for the preventing of clandestine and 
unlawful marriages,” a system much like that of the eastern 
province was established. Justices within their jurisdictions 
are authorized to solemnize, when the persons have caused 
their intentions to be previously published for fourteen days 
in “some public place appointed for that purpose,” and the 
“parents or trustees” show “no lawful reason against it.” 
For celebrating without such consent, if it “may be reason- 
ably obtained,” the magistrate is to be fined at the discretion 
of the general assembly. Provision is likewise made for 
registration.® 

It will be observed that in all these measures for the two 
provinces of New Jersey civil marriage is recognized. It is 
optional under the act of 1668; but under the Quaker 
regime, of course, solemnization by a minister is not men- 
tioned. 

For about twenty years after the legislation just pre- 
sented the proprietary rule was maintained in the two prov- 

1 Cook, Zoc. cti., 359. 

2See the “ concessions ” to West New Jersey: in Smith, Mist, of N. J., 521 £E, 

sLbamino aho Spioeb, op. cit.^ 446, 447. 




312 


Mateimonial Institutions 


inces. During the latter part of the period there was more 
or less friction and dissatisfaction. The jurisdictions, though 
not the property rights, were turned over to Govemor- 
General Andros in 1688. Four years later all the interests 
of the proprietors were absolutely surrendered to the crown. 
The united colony was then joined with New York under 
the same governor, but with a council and assembly of its 
own; and this arrangement was continued until 1738, when 
New Jersey became an independent royal province.^ 

After the union with New York, with characteristic 
intolerance, the Church of England was established; “but 
as the Episcopalians were a small minority of the popula- 
tion, and had but little zeal, the Establishment remained 
barely more than nominal.”^ To the “end the ecclesiastical 
jurisdiction of the said Lord Bishop of London, may take 
place in our said province, so far as conveniently may be” — 
run the instructions to Governor Oombury in 1702 — “we 
do think fit that you give all countenance and encourage- 
ment to the exercise of the same, excepting only the collat- 
ing to benefices, granting licences for marriages, and probate 
of wills, which we have reserved to you.” The table of 
marriage according to the English canons is to be “hung 
up in every orthodox church, and duly observed.” For its 
“strict observance” the governor is to try to get a law 
passed by the assembly, if none already exists.® 

The attempt to force the rites of the English church and 
the jurisdiction of the bishop of London on the people of 
New Jersey proved a failure. So, March 27, 1719, a new 
act appears, which shows that serious abuses, notably in the 
issue of licenses, must have existed during the orthodox rule. 

1 For the instmment of surrender see Saara, Mist, of New Jersey, 211-19. There 
was a petition to separate from New York as early as 1728: ibid,, 421 ff. Cf, also 
Cook, loc. dt,, 859; Thwaitbs, Colonies, 211, 213, 214. 

2 Cook, loc , dt , 

8 Instructions to Lord Combnry, 1702: in LBAMiNa and Spiobb,^)^, dt,, 639; also 
in Smith, op. dt., 253. 
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“Whereas of late Tears,” says the preamble, “several Toting 
Persons have been, by the Wicked Practices of evil disposed 
Persons, and their Confederates, inticed, inveigled and 
deluded, led away and clandestinely so Married,” to the 
“great Grief of their Parents and Kelatives,” it is therefore 
enacted that, tinder forfeit of five hundred pounds, no license 
shall be granted to a person under twenty-one years of age 
without consent of the parent or guardian, “signified by a 
certificate in writing” under his hand; which certificate 
must be filed in the office of the secretary of the province. 
The person presenting the certificate of parental consent, 
before issue of license, must “take an Oath upon the Four 
Holy Evangelists, of Almighty God, or if really of Tender 
Conscience, shall make a Solemn Affirmation and Declara- 
tion,” that it is genuine; and besides, as in New Tork, he is 
required to execute a bond to the governor, with two 
sufficient sureties, in the penal sum of five hundred pounds/ 
In case of celebration by banns instead of license the pro- 
cedure is the same. The certificate of consent must be pre- 
sented by the persons to the clerk of the peace or to the 
county clerk; they must take the oath on the evangelists, 
and execute a bond of the same tenor as that already 
described. Thereupon the clerk, within fourteen days, 
“shall affix a Writing in a fair legible Hand, in the English 
Tongue, at three the most publick Places in said County, 
setting forth the Persons names. Places of Abode, and 
Intentions of Marriage.” All religious societies may cele- 
brate according to their own rites ; and by implication min- 
isters of the gospel, justices of the peace, and “others” may 
perform the ceremony.® 

1 5 Geo. 1., in Acts of the General Assembly (Woodbridge, 1752), 79 ff. Tbe form 
of bond is given p. 81. This statute is also in AiiLiNSON^s Acts of the Oen* Assem,, 
1702-76 (Burlington, 1776), 53-57. 

2 Under penalty of £200, ministers, justices, or others are forbidden to join 
persons in marriage without banns or proper license: Acts of the Gen, Assem, (1752), 
79,80,82,84. 
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At this point legislation rested. No further change was 
made in the matrimonial law of New Jersey until long after 
the Eevolution.^ However, in 1766 a vain attempt was 
made by the Episcopal clergy, though a small minority in 
the province, to monopolize the income derived from the 
celebration of marriages on the governor’s license, showing 
that they were not less greedy nor selfish than were their 
brethren of New York seventeen years before. In a letter 
to the Lords of Trade the “Bishop of London at the request 
of the clergy of ... . New Jersey begs leave to represent, 
.... that by an old Law the Licences for Marriages are 
directed to any Protestant Minister or Justice of the Peace, 
which however necessary at the first Establishment of the 
Colony to facilitate Marriages, when there were few Minis- 
ters in the Country, seems at present not only prejudicial to 
the clergy, who are depriv’d of a considerable part of their 
Income, but gives occasion to many Inconveniences and 
abuses.” It appears, as the letter further shows, that in 
1760 the clergy petitioned Grovemor Boone to “alter the 
Direction of the Licences.” The petition was declined on 
the ground that authority to make the change belonged to 
the Lords of Trade on application of the bishop of London. 
The request being now made to the bishop, the latter hopes 
that the lords “will take the matter into Consideration, and if 
they see no particular Objections will give their Instructions 
to the Governor of that Province, that for the future 
Marriage Licences may be directed only to a Protestant 
Minister of the Gospel.” The Bishop’s communication was 
forwarded by the Lords of Trade to Governor Franklin of 
New Jersey, with a sensible letter in which certain pertinent 
questions are so forcibly raised as seemingly to bring the 
correspondence to a speedy end. Their lordships see no 

1 Until the act of March 4, 1795, by which the act of 1719 was repealed : Laws of 
the State (Newark, 1800), 160. 
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objection to what the bishop proposes, ‘‘if there is no Law 
in force by which the Civil Magistrate is authorized to 
perforin the Marriage Kites, or if long usage and custom 
has not established such a practice.” But they add, “as it 
does not appear to Us from any Information we can collect 
here, how the case stands in respect to this matter, we 
desire you will by the first opportunity acquaint Us, whether 
the civil Magistrates in New Jersey do or do not perform 
those Ceremonies ; and if they do ; whether it is by virtue of. 
any declared Law or by usage only; and if the latter, 
whether such practice may in your opinion be altered in 
the manner proposed by the Bishop of London without 
Inconvenience or Complaint.”^ 

It is evident what a truthful answer from the governor 
must have been ; but we hear no more of the matter. 

b) Law and custom in Pennsylvania and Delaware . — It 
was one of the many false charges originally brought against 
the Quakers by their orthodox adversaries that they did not 
celebrate marriage in an orderly and decent way. They 
were even accused of repudiating the marital relation and of 
indulging on principle in licentious conduct.^ There is no 
ground whatever for such slanders, unless the rejection of 
the ring, with the peculiar observances of the English church, 
and the insistence that marriage, as a divine ordinance, is a 

^New Jersey Archives^ First Series, IX, 5(H, 520, 521. 

2 See, for example, the curious pamphlet of Thomas UndbbhiZiL, Hell broke 
loose: Or An History of the Quakers Both Old and New. Setting forth many of their 
Opinions and Practices. Published to Antidote Christians against Formcdity in 
Beligion and Apostasie (London, 1660), 16, 87, where, contradictorily, they are accused 
of believing, *^that we sould endeavor to be perfect; and therefore to forbear aU 
camall acts of Generation^ as being of Sin and of the Devil ; and therefore Husband 
and Wife should par^ osunAer^ or abstain; ’’ and that “ marriage was made by Man ; ’’ 
while one of them is charged with defending a wom^ who went nahed and confess- 
ing “ That of late Tie went to bed with a womans who was not his wife, and that he did 
it without sin,'' 

Bead also TTie Quakers Spiritual Court Proclaimed (London, 1668), 5, 6, by 
“Nathaniel Smith Student in Physick, who was himself a Quaker, and conversant 
among them for the space of about XIV years’’: “ Not long before this, they spoke 
against Marriage, and said, That it was for Lust; and that men ought to live soverly, 




316 


Mateimonial Institutions 


matter TDetween man and his own conscience, in which, the 
priest shall have nothing to do, may be counted a justifica- 
tion. The Quakers always held the institutions of marriage 
and the family in great esteem. From the beginning they 
have exacted due publicity in the celebration which was 
attended by a modest, though devout and severe, ceremonial. 
So important, indeed, was the nuptial contract in their eyes, 
as will presently appear, that the Pennsylvania Friends were 
too much inclined to extravagant display in the wedding 
festivities. One may well marvel what was Masson’s notion 
of a religious rite when he wrote that the Quakers ‘‘had no 
religious ceremony in sanction of marriage.”^ “Professor 
Masson, as his context proves, had ample opportunity to 
avoid this blunder, and it can only be accounted for on the 
theory that his mind is prejudiced by the still popular 
notion that the presence and offices of an ordained minister 
are necessary to make a marriage ceremony religious and to 
secure the Divine sanction of the nuptial rites. The Quakers 
thought otherwise. They repudiated the claims of the 
clergy, and believed that Grod alone can join men and 
women in the solemn covenant.”^ 

From their founders we may learn their doctrine of matri- 
mony. “We marry none,” says George Fox, “but are wit- 
nesses of it; marriage being God’s joining not man’s.”® In 
harmony with this is Penn’s declaration that the Quakers 

For all iMst came of the Devil: and so they spoke against Marriage in general; bnt 
this continued not above three or four Years, at which time they began to Marry in 
Prison : and there was the first Marriage that I ever knew of. After this, that their 
M i ni sters did marry in Prisons, then the Common sort would marry in the Meeting: 
Audit was after this Manner; Those two that were resolved to go together, (and 
many times there was not one that did know it besides themselves,) the Man and the 
Woman would stand up in the midst of them, or in some convenient place; the Man 
declaring after this manner, I taJee this Woman to Wife: and after, departed and 
went together as Man and Wife.” 

1 Masson, Life and Times of Milton^ V, 25; c/. HaiiI.oweiiIi, Qaaker Invasion of 
Afa 88 ., 28 . 

^MaiiLOWBll, op. cif., 23, 2L 

8AFPI.BOAETH, “Quakers in Pennsylvania,” X, m 
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beKeve marriage to be ^*an ordinance of Grod, and that Grod 
only can rightly join men and women” in wedlock.^ Else- 
where he declares that ceremonies the Friends “have refused 
not out of humor, but conscience reasonably grounded; inas- 
much as no Scripture-example tells us, that the priest had 
any other part, of old time, than that of a witness among the 
rest, before whom the Jews used to take one another; and 
therefore this people look upon it as an imposition, to advance 
the power and the profits of the clergy; and for the use of 
the ring, it is enough to say, that it was an heathenish and 
vain custom, and never practiced among the people of Gr-od, 
Jews or ^primitive Christians'^ Again, he claims that wed- 
lock is a union which should only grow out of mutual incli- 
nation. “Never marry but for love,” is his advice, “but see 
that thou lovest what is lovely.”® Similar evidence is given 
by Sewel, the Quaker historian. “In their Method of Mar- 
riage,” he says, “they also depart from the common Way: 
For in the Old Testament they find not that the Joyning of 
a Couple in Marriage ever was the Office of a Priest, nor in 
the G^ospel any Preacher among Christians appointed thereto. 
Therefore it is their Custom, that when any intend to enter 
into Marriage, they first having the Consent of Parents or 
G(*uardians, acquaint the respective Mens and Womens 
Meetings of their Intention, and after due Enquiry, all 
Things appearing clear, they in Publick Meeting solemnly 
take each other in Marriage, with a Promise of Love and 
Fidelity, and not to leave one another before Death separates 
them. Of this a Certificate is drawn, mentioning the Names 
and Distinctions of the Persons thus joyned, which being 
first signed by themselves, those then that are present sign 
as witnesses.”^ 

1 Penn, Rise and Progr&B (Manchester, 1834) , 25, 27 ; cf. AppiiBaAETH, op. cii., 402. 

2Pbnn, Select WorTes^ V, 225: cited by Applbcjaeth, op. cti., 401, 402. 

SPSNN, pp. cit, V, 129: quoted by Applbgabth, op. cii., 401. 

*Sbwbl, HisUyry (London, 1722), 691. 
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Commenting on this passage, Hallo well says: “This cus- 
tom is still in force, and with some unimportant verbal 
amendments, the phraseology of early Friends is still pre- 
served. After an appropriate silence, the groom and bride 
rise, and taking each other by the hand, each in turn repeats, 
‘In the presence of the Lord and this assembly, I take thee 
to be my wife (or husband), promising, with Divine assist- 
ance to be unto thee a loving and faithful husband (or wife) 
until death shall separate us.’ For religious solemnity and 
tender, touching simplicity, the Quaker marriage ceremony 
has always challenged comparison, and if anyone desires to 
feel and realize the presence of Grod in a public or private 
gathering, let him attend a Quaker wedding.”^ 

These principles are revealed in the early legislation for 
Pennsylvania; for, while believing it an ordinance of God, 
the Friends held that the regulation and protection of mar- 
riage belong to the civil authority. In the “Laws agreed 
upon in England” May 6, 1682, it is provided “that all mar- 
riages (not forbidden by the law of God, as to nearness of 
blood and affinity . . . . ) shall be encouraged; but the par- 
ents or guardians shall be first consulted, and the marriage 
shall be published before it be solemnized, and it shall be 
solemnized by taking one another as husband and wife, 
before credible witnesses, and a certificate of the whole, 
under the hands of parents and witnesses, shall be brought 
to the proper register of that county, and shall be registered 
in his office.”^ 

This is a clear statement of the desires of the proprietor 
and his associates. Accordingly in a law enacted by the 
assembly in December, 1683, there is a provision regarding 

iHallowell, op. cit., 24, 25. 

2 “ Laws Agreed upon in England ” : in Linn, Charter and Laws, 101, Cf. Neap’s 
Historical Notes: t did., 472, This law also provides for a “register of births, mar- 
riages, burials, wills, and letters of administration, distinct from the other registry.” 

— jr&id,,10QL 
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marriage only dijOFering in details from the declaration made 
beyond the sea. The purpose of the act, as expressed in the 
preamble, is ‘‘to prevent Clandestine, Loose, and unseemly 
proceedings” in the province and its “territories.” As be- 
fore, marriage is to be encouraged; parental consent is re- 
quired; the parties must clear themselves “from all other 
engagements assured by a Certificate from some Credible 
persons where they have lived;” affix their “intentions of 
Marriage on the Court, or Meeting-house Door of the County 
where they Dwell, one Month before the solemnization 
thereof;” the marriage shall be celebrated “by taking one 
another as husband and wife, before Sufficient Witnesses;” 
and a “certificate of the whole under the hands of parties 
and witnesses (at least twelve,) shall be brought to the Eeg- 
ister of the County” where the marriage takes place and be 
with him filed for record. For neglect of the requirements 
of law the parties are to be fined ten pounds, and the “per- 
son so joining others in Marriage” twice that amount.^ The 
“Q-reat Law” of 1682, punishes adultery severely, sanctions 
divorce for that offense,® and contains the declaration, unique 
since old English days, that “no person, be it either widower 
or widow, shall contract marriage, much less marry, under 
one year after the decease of his wife or her husband.”® 

This provision of 1682 is declared fundamental, and by 
it in fact the main principles of the marriage law of Pennsyl- 
vania were defined. Still one or two important changes 
were subsequently made. Thus, in 1684, the certificate of 
their “clearness of all engagements” is to be produced to 
the “religious society” to which the persons “relate;” or to 

iLiNNt Charter aTid Laws^ 151. See the same provision as to penalty (1684), 
iUd., 171, and (1693), 229. 

2IZ>id., 109; c/. 194. 

STMs is chap. 35 of the Great Law as given by Hazabd, Annals of Pa., 626, 627; 
but it was not engrossed and does not appear in Linn’s edition, which follows PAT- 
RICK Borinson’s copy: Nkad, Bistorical Notes: in Linn, op, 481 n. 3. 
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a justice of the peace of the county where they live.^ From 
this requirement it may doubtless be inferred that either 
civil celebration before a magistrate or religious celebration 
according to the rites of any denomination was contem- 
plated. Such is expressly declared to be the case by the 
act of 1693, which runs in nearly the same words as the 
preceding, except that now, after mentioning the twelve wit- 
nesses, it is provided that at least one justice of the peace of 
the county must be present at the solemnization; and pro- 
vided also that ‘Hhis Law shall not extend to any who shall 
marry or be marryed by any person authorized by the 
Church of England, so as they observe the methods of pub- 
lication, Licensing & Solemnization” required by English 
law, “nor to any persons that marry in their own Society in 
the absence of a Justice of the peace. With the excep- 
tion of a provision in 1730, forbidding the justice in case of 
minors to subscribe as witness without a certificate of par- 
ental consent,® the law of 1693, re-enacted in 1700 and 
again in 1701/ still governs the nuptial celebration in 
Pennsylvania;® and previous to 1788 the marriage law of 
Delaware was practically the same.® 

It remains to give a few illustrations of administrative 
practice and social custom. So far as it appears, the courts 
and magistrates were not given much employment in domes- 

1 LlDSTut, dp. cit,, 171. zjbid.f 229. 

3 (y. Cook, op. czt., 358. This act of Feb. 14, 1729/30, is contained in Lawa of the 
Cfomm. of Pa., 1700-1810, 1, 180, 181. 

*Bioebn, Laws, I, 7, 34; liiNur, op. cit., 229, note ; also Laws of the Comm, of Pa., 
1700-1810, 1, 21-28. 

Bpsppjm AND Lewis, Pigeat (1896), n, 2878 ff. 

6 See the act of 1700 in Fbanklin and Hall’s Laws of the Government of New 
Caafle, Kent, and Sussex, upon Delaware (Philadelphia, 1752), It is especially pro- 
vided that if any servant marry without the consent of his or her meister, he or she 
shall, for snch offense, serve for one year after the time of his or her servitude by in- 
dentuxe has expired; and if any free person marry a servant without consent of the 
master, he or she shall pay to the master, if the servant is a man, 12 pounds, and if a 
woman, 6 pounds, or one whole year’s service; and the servant so marrying shall 
serve an additional year. Adultery is punished with a fine of 60 pounds or 21 lashes 
well laid on.” The penalty for fornication is 8 pounds or 21 lashes : ibid,, 74. 
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tic controversies. But tlie provincial council seems to have 
exercised jurisdiction in divorce and matrimonial causes. 
For example, in 1686 we learn that ‘information being 
given to this board of y® unlawfull Marriage of Noble, of 
y® County of New Castle, Ordered that y® Justices of that 
Coxmty have notice given by y® Secrt^^, to Inspect the 
same and give report thereof to this board.” ^ Again, in 
1703 Andrew Bankson, one of the justices of Philadelphia 
county, on complaint of the president, got himself into 
trouble “for irregularly marrying a couple lately according 
to law, but against y® Prohibitions of y® Parents.” When 
called to account before the council, the justice declared 
that he was “wholly ignorant of its being illegal, & was 
heartily sorry for what was done, promising that wether he 
should continue in Commission, or otherwise, this should be 
such a caution to him as to prevent him of committing the 
like for y® future, & being severely checked was dismissed.”® 

Celebration on the president’s license in place of civil 
notice similar to the plan existing in the royal provinces 
was introduced as early as 1684 and the practice was con- 
tinued to the Revolution;® although marriages thus solem- 
nized were looked at askance by the Quakers as hardly ortho- 
dox,* and there are the usual complaints of extortion.® The 

1 Col. Becords of Fa., 1, 144. 

a Col, Becords of Fa. (Jan. 1708/4), DC, 114, 115 ; also quoted by Applbgaiith, 
Quakers in Fa., 413, note. 

sPa. Col. Bee., 1, 121. “ The Board then took into their Consideration the altera- 
tions proper to be made in the forms of Marriage Lycences.”-—r&M2., V, 69 (1747). 
Again, “ Order’d, That the President sign all Marriage Lycences.”— I&id., V, 71 (1747). 

^See the passage from Watson, Annals of Fhil., HE, 484, below cited. 

6 On Sept. 29, 1755, in an address to the governor, the assembly declares that 
“they [the assembly] are not, however, chargeable with exacting Money from the 
people which by law they had no right to exact, as we apprehend the Governor does 
in the Pees for Marriage Licenses, by which many thousand Ponndshave been drawn 
from the Inhabitants of this Province. If this be not dispensing with Law ’tis mak- 
ing Law, and we presume the Governor alone has no more right to do the one than 
the Assembly alone the other.”— Pa. Col. Bee., VI, 633, 634. Cf. ibid., II, 455 ; IV, 175; 
and Fa, Archives (1728), 1, 235, 236, where the bishop of London says that “some oc- 
casional perquisites that the Clergy us’d to enjoy, are now cut off” in the matter of 
licenses. 
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marriage certificate was itself an elaborate document of his- 
torical interest, not only because of the full statement therein 
of all the previous stages in the transaction, but because in 
simple phrase we catch many a glimpse of Quaker sentiment 
and teaching in regard to the nuptial covenant. Sometimes 
even at the marriage of persons of humble station, this instru- 
ment was signed by many persons; as in the case of John 
Koades and Hannah Willcox, in 1692, whose wedding cer- 
tificate bears the names of fifty witnesses.^ 

In the first half of the eighteenth century the Pennsyl- 
vania Friends, like the New England Puritans, were much 
worried over the question of forbidden degrees. They were 
sorely disturbed concerning marriage ‘‘between first cousins, 
or one person marrying two sisters, or a man marrying his 
wife’s first cousin, or justices of the peace undertaking to 
marry people by virtue of licenses obtained to that end, or 

1 “Whereas John Eoades of the Coxmty of Philadelphia and Hannah Willcox 
danghter of Sarah Willcox of SchooUdl in the Cotmty aforesaid having: declared 
theire Intentione of Takeing: Each Other as Husband and Wife before several Men 
and Womens Meetings of the People called Quakers whose Proceedings Therein 
after deliberate Consideration Thereof and Consent of parties and Relations con- 
cerned being approved by the said Meeting. 

“And alsoe the said John Boades and Sarah Willcox having Published theire 
said Intentions in Writing according to the Lawes of thiss province Whereby the 
said Law is fulfilled 

“Now these are to Ceetifie aU Persons whome it may concern that 
for the full Determination of their Intentions this tenth day of the Ninth 
Month in the Yeare One Thousand Six Hundred and Ninety and two, they the 
said John Boades and Hannah Willcox in an Assembly of the aforesaid people Mett 
together for that end and purpose at the Dwelling House of Sarah Willcox aforesaid, 
according to the Example of the primitive Christians Recorded in the Scriptures of 
Truth did take each Other as Husband and Wife in Manner following (viz) he the 
said John Boades takeing the said Hannah Willcox by the Hand said friends in the 
feare of the Lord and Before you his ]?eople I take this my friend Hannah Willcox 
to be my wife promissing as the Lord shall Liable mee to be unto her a faithfall and 

Loving Husband till Death shall part us And the said Hannah Willcox in like 

Manner takeing the said John Boades by the Hand said friends I Likewise do in the 
fear of the Lord and in the presence of You his people take John Boades to be my 
Husband promising to be unto him a faithfull and Loving Wife till Death separate 
us. ... . And the said John Boades and Hannah Willcox as a farther Confirmation 
thereof did then and there to these presents Set theire Hand. And wee whose Names 
are hereunto Subscribed are Witnesses of the Same the Day and Yeare abovesaid.”— 
In the Pa. Mag, of Hist, and JBiog., XIH (1889), 112. 

The custom of many witnesses signing the certificate survived to recent times: 
Watson, Annals of Phil,i HI, 484. 
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marriages by members of the sect with others not of that 
persuasion, in young couples ‘keeping company’ without the 
consent of their parents. In 1725 and 1731, Chester and 
Burlington Monthly Meetings sought the advice of Yearly 
Meeting upon these subjects,” and decisions were sub- 
sequently rendered in the negative on every point.^ 

A register of marriages was kept through a custodian 
appointed by the monthly meeting. From the records of 
the Philadelphia society, which have been preserved “for 
the first thirty-two years of the city,” it appears that the 
first marriage solemnized was that of Thomas Smith and 
Priscilla Allen in 1682; and they, says Watson, “had before 
passed one Meeting in the Isle of Wight.” ^ The monthly 
meeting was a mighty power, and it kept a sharp eye on all 
the social goings and comings of its members.® In fact, the 
constant surveillance of the meeting over the daily life of 
the individual reminds one of the way in which domestic con- 
duct and private business were dealt with by provincial law 
and town ordinances in the New England colonies.* Court- 
ship, espousal, and marriage were looked after much in the 
same spirit. The Quaker maid was lucky if she might 
receive her lover on the “stoop” in presence of father and 
mother.® The Friends were not content with the publicity 
given by posting the intention of marriage as prescribed by 

1 Watson, op, cit., m, 434, 2 ibid,, 1, 503 ; m, 434. 

8 The meeting sometimes took part in the civil administration. Thus com- 
mittees weire frequently appointed by the Philadelphia meeting to lay out roads; 
ibid,, 1, 305. 

^ Of, Howasd, Local Const, Hist., 1, 53 ff. 

bEaklb, “Among Friends,” New Eng, Mag., Sept,, 1898, 20. “Courtship and 
marriage were closely hedged around. TViends were enjoined against proposing 
marriage without the consent of the meeting, against marrying any but a Friend, 
against ‘ keeping unreasonable company * with any woman not a Friend ; against 
going to weddings of any who marry out of meeting; against being ‘married by a 
priest.’ They were enjoined also ‘ to be clear of one before being concerned with 
another,’ in an engagement of marriage. Widows and widowers were reminded not 
to marry again too swiftly ; ‘ not to let their minds out soon to another husband 
or wife and kinship was to be carefully regarded in thinking of wedding,”— Ibid., 
19, 20; cf, Watson, Annals of JPhil., m, 434. 
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the law. In addition, it was the duty of the betrothed couple 
to ask their own banns, or to “pass the meeting,” as it was 
called in solemn phrase. “In the intense silence of the 
Quaker assembly the man arose from his seat on his side of 
the meeting and said formally: * I intend to take Dorcas 
Macy to be my wife if the Lord permit.’ Dorcas then arose 
on the woman’s side of the aisle or partition and said in 
turn: ‘I intend to take Jonathan Coffin to be my husband if 
the Lord permit.’^ A committee of ‘weighty men and 
women’ was then appointed to learn ‘the conversation and 
clearness of the parties’ — that is to learn specially whether 
either were entangled in any other matrimonial engagement. 
If the report of these inspectors proved favorable, the ‘con- 
tinuance of the intention of marriage’ was permitted, they 
were ‘liberated to proceed according to the devout order of 
truth,’ and the engaged pair were said to have ‘passed meet- 
ing.’ But sometimes the committee of inspectors discovered 
obstacles, or ‘disorderly walking,’ or a previous flirtation. 
There still was redress; the offender had to make a self- 
condemnation and apology for his offense, in meeting, the 
next First day, in some such words as these: ‘Friends, I am 
very sorry for my transgression, and desire mercy from God 
and forgiveness of all the people of God whom I have 
offended.’ The marriage was usually then permitted. If a 
sober young Friend sought a wife in another town, his home 
meeting sent him off fortified with a certificate enumerating 
his virtues. One such ran partly thus: 

‘He is of sober and orderly behaviour; a frequenter of our 
Meetings and in good Eunity with us ; is clear of all Women 
hereaway on account of Marriage so far as we can find; soe 

1 It seems to have been customary, at least in some meetings, to fQe the notice 
in writing for permanent record. The form was as follows : 

“We the subscribers, A.B.. son of C., and I). B.; and F. G., daughter of H., 
and I. G,, purpose taking each other in marriage, which we hereby offer for the 
approbation of Friends.”— Applbgaeth, “ Quakers in Pennsylvania,” J, B, U. 8. 
X,402. 
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we recommend him to your further Care in accomplishing 
their Intending Marriage.’”^ 

Faithful Friends were enjoined by the meeting not to 
marry out of the society; and so the worldly lover was 
sometimes forced to turn Quaker or “lose his bride.” On 
the other hand, says Earle, if a Friend took a wife “out of 
meeting, he might by profoundly humbling himself, and 
acknowledging his error, still be retained in the society, 
though for a time not in good report. No Quaker groom 
could express contrition for an offense in ‘marrying out of 
meeting,’ nor indeed submit patiently to discipline for it 
without unmanly disloyalty to his confiding consort. .... 
One reads thus: 

“‘To the Monthly Meeting of friends now in meeting at 
So. Kingston. I through Inattention to the Lights of Christ 
have Married a wife out of the good order of Friends, neither 
was she a member of their Society. Therefore now being 
Sincible that their Rules and orders therein is Consistant 
with truth, and Seeing the Error of My Doings, am sorry 
for my Transgression therein, and Desire friends to pass by 
my offense, and still Continue their Care for me, desiring I 
may be preserved to walk according to good order for time 
to come.’”^ 

As already suggested, the Pennsylvania Friends indulged 
in much good cheer and sometimes in lavish display at the 
wedding time. A description given us by the annalist 
Watson may serve for the purpose of comparison between 
their nuptial festivals and those practiced by their New Eng- 
land contemporaries. “The wedding entertainments of olden 
times, he says, “were very expensive and harassing to the 
wedded. The house of the parent would be filled with com- 
pany to dine ; the same company would stay to tea and to 
supper. For two days punch was dealt out in profusion. 

1 Baelb, “Among Friends,” Ne/m Eng. Mag.^ Sept., 1898, 20. 


2Li 
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The gentlemen saw the groom on the first floor, and then 
ascended to the second floor, where they saw the bride.” 
Every man present, even though hundreds were invited, was 
privileged to kiss the bride and to repeat the process each 
day while the feast lasted. These were the same persons 
who had signed the marriage certificate in the meeting. 
Sometimes the “married pair for two weeks saw large tea 
parties at their home, having in attendance every night the 
groomsman and bridesmaids.” All this was not enough. 
“When these .... entertainments were made, it was ex- 
pected also that punch, cakes, and meats should be sent out 
very generally in the neighborhood even to those who were 
not visiters in the family.”^ In some towns another writer 
tells us, “the custom was after a wedding to set a table in 
front of the house and feast all passers-by. In the country 
Quaker brides had an ‘ infare ’ or wedding treat, often so 
liberal as to be a serious drag on the family that provided 
it.” Moreover, it should be noted that the great wedding 
festival had been preceded by a similar feast or “treat” at 
the first “passing of the meeting,” when the banns were 
published.® 

Such excesses seem inconsistent with traditional Quaker 
sobriety. One is astonished that they could have been 
tolerated so long. But at length it was decided that 
“passing” in one meeting should sufiice.® To lessen the 
expenses the Philadelphia society in 1716 “advised no extra- 
ordinary provision for weddings, and the avoidance ‘as much 
as may be of inviting those not under our discipline.’”* 

1 Watson, ArmtU of Phil,, 1, 178, 508. 

2 RA B LE , loc, cit, a, “In Philadelphia not only did the friends of the bride 
and groom come and eat and drink and all kiss the bride, bnt every evening for a 
week the entire bridal party received friends, and again the bride ran a gauntlet of 
kisses. When Mrs. Robert Erwin received her wedding visitors, four hnndred 
gentlemen came in two days, ate the wedding cake, drank the wedding punch and, 
doubtless, all kissed her.”— Ibid., 21. 

» Watson, op. dt , 1, 504. 


^Eablb, loc, cit 
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So the old frivolities “were relegated to the limbo of exploded 
vanities, and matrimonial alliances were attended with no 
other ceremony than that of the parties taking each other 
by the hand in public meeting and avowing their willingness 
to enter the coimubial state.” The certificate was then 
entered in the record book of the meeting and the celebra- 
tion was complete.* 

1 Applegaeth, “ Quakers in Pa.,” J, H, U, 8.^ X, 402, 403, who gives a discussion 
of Quaker weddings, following Watson. Gk)EDON, Hist, of Pa,, 70, 557, has a brief, 
concise account of the marriage law of the province. 




CHAPTEE XV 

DIVOECE IN THE AMERICAN COLONIES 

[Bibmogbaphioal Note XV. — The most valuable original material 
for the history of divorce in Massachusetts during the period of the 
first charter is afforded by the decisions of the court of assistants in 
the exercise of its primary jurisdiction. These may be found in Vol. I 
of the Colonial Jtecovds, to September 7, 1641; the Barlow MS. Itecords 
of the Court of AssistantSi October 28, 1641, to March 6, 1643/44; pub- 
lished by Whitmore in Bibliographical Sketch of the Laws of the Mass. 
Colony (Boston, 1890); and, after an interval for which the record is 
missing, in Noble’s Itecords of the Court of Assistants, March 3, 1673, to 
March 1691/92 (Boston, 1901). A number of cases have been found 
in the MSS. Early Court Files of Suffolk, supplemented by the MSS. 
Records of the County Court of Suffolk, and the MSS. Records of the 
County Court of Middlesex. The Massachusetts Colonial Records are, 
of course, very important. There is an instructive passage in the first 
volxime of Hutchinson’s History of Mass. (Salem, 1795); and much aid 
has been given by Whitmore in the work already cited; Newhall, 
Ye Great and General Court (Lynn, 1897); Goodwin, Pilgrim Repub- 
lic (Boston, 1888); and Cowley, Our Divorce Courts (Lowell, 1880). 
The last-named work in part had already appeared in the Albany 
Law Journal, XX (Albany, 1879). It may be read in connection 
with the same writer’s Famous Divorces of All Ages (Lowell, 1878); 
and his Browne* s Divorce and its Consequences (Lowell, 1877). For 
the period of the second charter the divorce record is missing until 
1739. Between that date and 1760 the Suffolk Files already mentioned 
yield eleven cases. From 1760 to 1786 there is a continuous and 
apparently complete record in a MS. “Divorce” book in the office 
of the derk of the supreme judicial court for Suffolk county. 

An interesting petition may be found in the eighth volume of the 
Collections of the New Hampshire Historical Society; and in general 
for all the New England colonies the records and the various collections 
of laws mentioned in Bibliographical Note XII have been used. 
Durfee, Gleanings from the Judicial History of Rhode Island 
(Providence, 1883), and Arnold, History of the State of Rhode Island 
(New York, 1874), are also helpful. Trumbull, Appeal to the Pvblio 
(New Haven, 1788), gives some statistics in connection with the alleged 
laxity of Connecticut divorce laws; but historically his statements are 
misleading and very inaccurate. 
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In the southern colonies the English divorce laws were in abey- 
ance, except in case of separate alimony. The meager materials exist- 
ing for a “negative” sketch are therefore derived almost wholly from 
the judicial decisions. Among these — cited more fully in the foot- 
notes — the most instructive are: for Virginia, Fulcher v. Fulcher, in 
1 Palmer’s Calendar of Va. State Papers (Richmond, 1875), 29; Purcell 
V. Purcell, 4 Hening and Munford’s Beports (Richmond, 1854), 506; and 
Almond v, Almond, 4 Randolph’s Reports^ 662, or 15 American Decisions^ 
781. For Maryland, Galwith Galwith, 4 Harris and McHenry’s Md. 
Beports (Annapolis, 1818), 477; FarnshiU v, Murray, 1 Bland’s Reports^ 
479, or 18 American Decisions, 344; Helms v. Franciscus, 2 Bland’s 
Beports, 544, or 20 American Decisions, 402; Wallingsford v. Wallings- 
ford, 6 Harris and Johnson's Beports, 485; Macnamara’s case, Scott’s 
case, Govane’s case, all in 2 Bland’s Beports, 566, 568, 570; Crane v. 
Meginnis, 1 Gill and Johnson’s Oh* Beports, 468, or 19 American 
Decisions, 237; Wright v* Wright’s Lessee, 2 Md. Beports, 429, or 66 
American Decisions, 723; and Jamison v. Jamison, 4 Md* Ch. Beports, 
289, 295. For Georgia see Finch v. Finch, 14 Georgia Reports, 362; and 
especially Head v. Head, 2 Kelly’s Beports, 191. 

The New York Colonial MSS* preserved in the State Library at 
Albany have yielded several documents of importance for the chapter. 
Cadwallader Golden, the last governor of the province, has an instruc- 
tive passage in his Letters on Smith's History of New York: Collections 
New York Historical Society, Fund Series, 1, 1868, showing that in the 
early period divorces were granted by the royal governors. Various 
cases and illustrations have been gleaned from Gerard, The Old Stadt 
Huys; Valentine, Manual of the Corporation; Records of New 
ATnsterdam; Munsell, Annals of Albany; Duke of Yorke's Book of 
Laws; New Jersey Archives; O’Oallaghan, Ordinances; and especially 
O’CaUaghan and Fernow, Documents — all of which have been described 
in Bibliographical Note XIV. A number of extracts from old records 
have been borrowed from Alice Morse Earle’s excellent book Colonial 
Days in Old New York (New York, 1896); and among the decisions 
cited. Chancellor Kent’s opinion in Williamson v* Williamson, John- 
son’s Chancery Beports, 488, 491; and that of Chancellor Walworth in 
Wood V* Wood, 2 Paige’s Chancery Reports, 108, 111, bearing on the 
validity of the common law in the province, are of special interest. 

The materials for Pennsylvania are furnished by Linn, Charter and 
Laws; the Colonial Records of Pennsylvania; Bioren, Laws (Phila- 
delphia, 1803); and Gordon, History of Pennsylvania (Philadelphia, 
1829). Lastly, for the entire group of colonies, Kent, Commentaries 
(Boston, 1884); Story, Commentaries (Boston, 1891); and particularly 
Bishop, Marriage, Divorce, and Separation (Chicago, 1891), have been 
of service.] 
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I. IN NEW ENGLAND 

Undbb normal conditions civil divorce is the counterpart 
of civil marriage. Naturally, in the New England colonies 
the same influences which determined the rise of civil mar- 
riage secured also the adoption of a liberal policy respecting 
divorce. In each case there was a reaction against the 
forms and abuses of the ancient canonical and ecclesiastical 
systems; while at the same time the innovations were in a 
measure sustained by appeal to the Levitical code. Every- 
where as a result the ideas of the Reformation Fathers — the 
general trend of Protestantism — found effective expression 
in statute and judicial decree. For in most respects through- 
out New England the broad modem doctrines of the Refor- 
matio Legum of Edward VI. ’s commission, though scarcely 
even now completely victorious in the mother-land, were 
from the outset put in practice by both Puritan and Separa- 
tist. The American legal conception of divorce as pertaining, 
not to the criminal, but exclusively to the civil jurisdiction, 
had its birth in the seventeenth century.^ In all the New 
England colonies the canonical decree of separation from 
bed and board was practically, though not entirely, aban- 
doned. On the other hand, a dissolution of the bond of 
matrimony was freely granted for various causes, such as 
desertion, cruelty, or breach of the marriage vow; and 
usually, though not always, the husband and wife were dealt 
with as equals before the law. These general principles 
will be illustrated, somewhat in detail, by reference to the 
history of the particular provinces. 

a) Massachusetts , — For the Bay Colony we have a con- 
cise summary from the pen of Governor Hutchinson, who 
presided in the divorce court for many years. ‘‘In matters 
of divorce,” he says, “they left the rules of the canon law 

lOn the “divorce suit as civil or criminal” see, however, Heshqp, Marriage^ 
Divorce^ and Separation^ II, secs. 483-68, pp. 216-20; al^ Kent, Commeniaries, 100. 
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out of the question; with respect to some of them, prudently 
enough. I never heard of a separation, under the first 
charter, a mensa et thoro. Where it is practised, the inno- 
cent party often suffers more than the guilty. In general 
what would have been cause for such a separation in the 
spiritual courts, was suificient, with them, for a divorce a 
vinculo. Female adultery was never doubted to have been 
snfEcient cause ; but male adultery, after some debate and 
consultation with the elders, was judged not sufficient. 
Desertion a year or two, when there was evidence of a deter- 
mined design not to return, was always good cause; so was 
cruel usage of the husband. Consanguinity they settled in 
the same degrees as it is settled in England and in the 
levitical laws.” ^ 

By the code of 1660 the court of assistants, sitting twice 
a year, is given authority to hear and determine “all causes 
of divorce.”^ This is the only extant law on the subject for 
the period of the first charter. It is, however, almost cer- 
tain that the assistants in the “quarter courts,” or other 
tribunals, possessed such jurisdiction from the beginning. 
It is probably intended to be covered by the authority con- 
ferred on the quarter courts in 1639;® and the evidence of 
the Halsall case shows that as early as 1666 “the power of 
divorce doth properly belong” to the court of assistants. 
From the same case it has been inferred that the code of 
1649 may have contained a like provision.* 

1 Hutchinson, mst, of Mcm,^ I, S9S. 

2WHITMOE11, Ool. Laws of Mass. (1660-72), 36; (1672-86), 143. 

2 It is ordered that such of the magistrates as shall reside iu or uear Boston, 
or any 5, 4, or 3 of them, the Gtovemor or Deputy to be one, shall have power to 
assemble together upon the last fifth day of the eighth, eleventh, second, and fifth 
month, every year, and then and there to hear and determine all civil causes whereof 
the debt or trespass and damages shall not exceed JS20, and all criminal causes not 
extending to life, or member, or banishment, according to the course of the Courts 
of Assistants, and to summon juries out of the neighboring towns.”— Moss. Col* JSec,, 

1, 276. In 1648 the number of such courts was reduced to two : ibid., II, 286 ; III, 175. 

4 In the petition for divorce in the Halsall case the counsel for the plaintiff 
says : “ But considering the power of divorce doth properly belong to the Honored 
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Neither the right o£ appeal nor the causes or kinds of 
divorce are defined by the statutes. Information regarding 
these important points must be sought in the cases them- 
selves. As a result of the failure of positive legislation, 
there is a lack of precision and harmony in the judicial 
practice of the entire colonial and provincial eras. For the 
period 1639-92, as shown in Table I, forty actions for 
divorce or annulment of marriage have been discovered. 
Thirty-one of these are mentioned by Newhall, Whitmore, 
' G-oodwin, and Cowley, not less than eighteen being found 
by the latter in the assistants’ records for the years 1673-92, 
since edited by Mr. Noble.^ The remaining nine cases are 
here added from further search in the court records and the 
Suffolk Files. The records of the court of assistants from 
1644 to 1673 are missing; else doubtless the list might be 
considerably enlarged. 

The first case thus far brought to light is that of James 
Luxford, elsewhere considered. On December 3, 1639, his 
bigamous marriage was declared void by the ‘‘Court of 
Assistants or Quarter Court;” and very righteously “all 
that he hath” as a kind of alimony was given to the woman 
last married and to her children.^ A similar instance of 
having two wives was dealt with in November, 1644.^ 

Coart of assistants as is expressed in an order of the general Coart (May 16, 1656) 8& 
a president ther is for it (namly Mr. freeman sometimes of Watertowne) & the law 
admitts it (page 17).”— MSa. Early Court Files of Suffolky No. 257. From the last 
phrase (in which he reads “ submitts ” for “ adooitts ”) Whitmoee thinks it “ a 
reasonable surmise that this clause stood in the code of 1649, under the title 
Courts ” : Bihliog, Sketchy 101, note. The general court, referring to the same case, 
declares that it “doth properly belong” to the court of assistants: Mass, Col, Bec,^ 
rV, i, 272. CowUEY, Our Divorce Courts^ 10, mentions the error of PaiiPEBY, Hist, 
qf U, S,-t IE, 17, who says the superior courts had jurisdiction in cases of divorce.” 

iCowIjBt, Our Divorce Courts^ 28-81; Whitmoeb, Biog, Sketch, 99-101, note; 
Newhauc., Ye Great omd General Court, 380-84; GtoODWTKT, Pilgrim Bepublic, 506. 

^Mass. Col, Bee., 1, 283. For this case and that of Frier v, Richardson see above, 
chap, xii, p. 159. 

8 Elizabeth Frier v, John Richardson: Becords of Court of Assistants, 1641- 
1643/44 (Barlow MS.): published in Whitmoeb, Bibliog, Sketch, xlii; also in Mass. 
Colt Bee,, H, 86. 
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I N. = NOBZfB^s Records of the Court of Assistants^ I; W. = Record of the Court of Aseistants^ in Whitmoiubi’s Bibliog, Sketch, 
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Earlier in the same year ‘‘Anne Clarke” was released from 
her husband Dennis for desertion, “refusing to accompany 
with hir,” and for living in adultery with another woman.^ 
The case of Joan and Q-eorge Halsall, 1656-59, is especially 
enlightening regarding the early law and procedure in 
divorce suits. Joan’s original petition was presented to the 
general court, by which, as already noted, the matter was 
referred to the assistants for “final determination.” In a 
later petition to the last-named tribunal the injured wife 
complains not only of her husband’s “frequent abusing 
himself with Hester Lug,” but “also of his wicked, con- 
stant & unsufferable expense” in “mulled sack and other- 
wise” with another woman of equally bad reputation, 
humbly asking that she “may be dismissed from her in- 
tolerable burden — an uncleane yoake-fellow.”^ The decree 
of the court is missing, but elsewhere we learn that her 
prayer was granted,® The fact is noteworthy; for seemingly 
this marriage was dissolved solely for the man’s adultery/ 
If so, down to 1776, as will later appear, it is the only 
known clear exception to the rule mentioned by Governor 
Hutchinson. The case was, however, not yet ended. Hal- 
sall appealed to the general court; and so, on November 12, 
1669, after the decree of the assistants had been in force 
for three years, it was declared void and George was allowed 
to “have and enjoy the said Joan Halsall, his wife, again.”® 

Jurisdiction on appeal thus belonged to the general 
court. This is further shown by the peculir case of Hugh 

1 Records of Court of Assistants^ 1641-43 (Barlow MS.) : published in Whitmobb, 
op, cit,,, zlii. 

8 The two petitions are in the MSS. Early Court Files of Suffolk^ No. 257 ; and the 
reference of the general conrt in Mass. Col, Rec., TV, i, 272. 

ZMass. Col. Rec.t IV, i, 401. 

4 Of course, the alleged “wicked expense ” may possibly have been admitted as 
a second ground. 

6 Mass, Col, Rec.^ TV, i, 401. The reason, for Halsall’s jpetition is not stated. Was 
it, perhaps, that “ male adultery ” was not a sufficient ground of divorce? 
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and Dorcas March. In 1678, for “y® peace & satisfaction” 
of his conscience, Hugh asked the court of assistants to 
decide whether he might legally retain Dorcas as his wife, 
alleging that her former husband was living and hinting 
that a divorce from him had never been secured. With 
much parade of law and logic, in a long and vague petition, 
probably drafted by his attorney, he betrays far more 
anxiety to get rid of his spouse than to quiet the throes of 
an outraged conscience. The secret of this is clearly dis- 
closed by Dorcas in the counter-petition, written by her own 
hand, and proving her to be a better lawyer than her hus- 
band’s counsel. It seems she had been “for some yeares y® 
wife of Benoni Blackleach,” with whom she had formerly 
lived in Connecticut. About nine years before the present 
action Blackleach “was taken in a crime worthy of death by 
y® Law,” but he escaped from his captors. Six months 
thereafter he sent her a letter saying he dared not call her 
his wife, and subscribing himself her ‘‘friend not husband.” 
Later, not knowing for six years whether he was living or 
dead, Dorcas came to her friends in Massachusetts, bringing 
with her, on the advice of “y® honored G-ouernor Winthrop,” 
the “testimonys” sworn against her guilty consort. These, 
together with a petition for the determination of her status, 
she laid before “y® honord Court in Boston,” Governor Win- 
throp being present when the case was “agitated.” This 
tribunal adjudged her a “free woman,” as “some of y® 
honored Magistrates did ♦ tell” her.^ Presently she was 
solicited in marriage by March, he giving her an “Ingage- 
ment vnder his hand of one hundred pounds of y® best of 
his estate,” promising “y^ he would remove his children 
from him y* they might not make any disturbance between” 
them. Then they were “published,” joined in wedlock 

1 The petition and decree here naentioned are not in the Svffolk Mies. Perhaps 
farther search in the Mass. Archives woold bring them to light. 
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“by y® bonord Deputy Governor,” and thereafter “Lived 
comfortably.” Next we reach the heart of the business. 
Hugh’s children “liveing in y® familie” did “shamefully 
slight” her, purloining from her box the said “writing” of 
a hundred pounds; and their father disowned her as his 
wife. This conduct, she suggests, is due to a desire to 
“please his children” rather than to the scruples of a tender 
conscience. The magistrates were not moved by her plea. 
According to the record, “It was put .... whither Hugh 
March & said Dorcas might still lawfully live as man & 
wife;” and “the Court Kesolved it in the Negative.”^ With 
this decree Hugh was not content. So on October 2, 1678, 
he prays the general court “to put a full Determination to 
the case.” After a fortnight that body responded by over- 
raling the lower court’s decision, and declaring that the 
“sajd March ought to take the sajd Dorcas & reteyne hir 
as a wife, and to obserue & fullfill the marriage covenant 
according to his Engagement.”^ 

In 1668 a petition to the county court of Suffolk for a 
“bill of divorce” was referred to the assistants, because it 
“was not proper to the cognizance” of the former body.® 
On the other hand, in the exercise of its superior authority 
a case might be sent to the lower court with power to render 
a final decree. Thus in May, 1656, was so referred “ unto 
County Court of Charlestown” the petition of William 
Clements of Watertown, “craving a divorce from his wife 
who for several years hath refused marriage fellowship with 
him.”^ The lower court proved conservative. Not only was 

1 JfSS. Eo/rly Court Files of Suffolk, No. 1741 (Sept. 9). 

^Mass, Col. Bee., V, 205. 

3 Case of Christopher and Elizabeth Lawson: MSS. Early Court Files of Suffolk^ 
No. 913. Though the decree in this case has not been discovered, it is certain tliat 
it came before the assistants; for the papers in the proceedings are marked “nera 
copia E[dward] E[awson] S[ec.] In the Nailer case, mentioned below, there was 
similar reference from the cotmty court to the court of assistants. 

^Mass. Col. Bec„ IV, i, 259, 269; of. Whitmoeb, Col. Laws of Mass. (1660-72), 100, 
note. 
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a divorce denied, but the couple were commanded to “own 
each other according to their marriage covenant,” on pain 
of being “severely punished” for refusal^ 

The general court was at once the legislature and the 
supreme judicial tribunal of the colony. In relegating the 
trial of divorce suits to the court of assistants it by no 
means surrendered its right to exercise the primary jurisdic- 
tion. A number of cases make it almost certain that it 
entertained and decided such cases in the first instance, 
William Palmer was so divorced in 1650.^ Two years later 
Dorothy Pester, having waited ‘‘ w**^ patience tenn yeeres for 
the retourne of her husband” WilKam, prays “that she 
might not still be held in such bondage.” Whereupon the 
court mercifully granted her “libertje to marry when Grod 
by his providence shall afoord her an Oppertunitje.”^ In the 
same way in 1664 Dorcas Hall was released on account 
of the desertion and other misconduct of her spouse.* 
“Kachel Langton, or Verney,” was set “free from her late 
husband, Joseph,” in 1661, no cause being assigned.® In 
1663 the petition of Margaret Bennet in behalf of her 
daughter Mary White was denied.® A decree was granted 
in a peculiar form in 1670. In answer to the petition of 
Elizabeth Stevens, whose husband had deserted her and 
been guilty of “familiarity” with another woman, the 
“Court judgeth it meete to declare, that the petitioners 
marrying again another man shall not be indangered 
thereby as a transgression of our lawes.” ^ The petition of 
Mary Maddox in 1678 alleges that her husband Henry had 
been absent unheard of for “a thirteen yeares.” She was 

1 MSS. Bee. of the 0<mnty Court of Middlesex^ 1, 85. In the same year the case 
of “ Mary Batchiler ” was referred for settlement to the oonnty court of York : Mass. 
Col. Bee., IV, i, 282. 

2 Ibid., 32. 8 llfid., 89 ; lU, 277. 

*Ibid., ni, 350; IV, i, 190. 5 Jbid., TV, ii, 8. 

« Mary complained of her husband's “ deficiency ” : ibid., TV, ii, 91, 

TIbid,, TV, ii, 465. 
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accordingly freed from the conjugal bond and put ‘‘at 
liberty to dispose of herself as she shall see meete.”^ Very 
generous alimony is sometimes allowed the injured woman. 
On October 16, 1679, because Augustine Lyndon “ hath in 
so many Particulars Broken Covenant,” his wife Mary is 
granted a full divorce, besides being awarded two-thirds of 
her husband’s lands and the “ small matter that now Re- 
maineth in Deacon Allen’s hands” for the use of herself 
and children, “till the County Court shall take further 
Order.” The next day, on a second petition, additional 
property is decreed to the “late wife of Augustine Lyndon 
now Mary Sanderson,” showing apparently that she was 
permitted to resume her maiden name.^ The eight® divorces 
just enumerated are all granted by the general court on 
petitions precisely similar to those regarding other matters 
dealt with by that body in the first instance. To all intents 
and purposes they are “legislative” divorces; as much so, 
in fact, as are those so often sanctioned by the state legisla- 
tures during the present century. 

The remaining cases mentioned in the table are for the 
most part very simple and require but little comment here. 
Two are only known from incidental notice in other records.^ 


1 J 62 U, V.188. 

^M88, Early Ckmrt Files of Suffolk^ No. 1807. This docnment begms: “At a 
Oenerall Court.” The case is also in Mass, Col. Bec.y V, 248, 249. 

s The divorce of James Skiffe was also granted “Att a Oenerall Court held vpon 
the Vineyard ” : Flym, Col, Eec,^ V,S3. See subsection 6) below. 

4 These are the cases of Samuel Freeman (before 1656) and Philip Wharton 
(before 1678). The first is mentioned in the HalsaU case. Cf, Whctmorb, Col, Lams 
of Mass. (1660-72), 100, note, who says : “ Samuel Freeman had a wife Apphia, it 

has been thought that his widow married €k>v. Thomas Prence of Plymouth. It has 
now been suggested that she was divorced, and married a second time while Free- 
man stayed in England, but this surmise needs examination.” The second case is 
ioferred from the following: “At a Circuit Court at Boston, Apr. 30, 1678, Philip 
Wharton and Mary Gridley, formerly his wife, bound over to answer for di«)rderly 
and offensive cohabiting together, having sued out a divorce. They owned they lived 
together. Bonds for good behavior until next court, especiaUy to refrain from each 
other’s company.”— MSSf. Records of the County Court of Suffolk^ 506. Evidently it 
was common to resume the maiden name : of, the Nailer and Lyndon cases. 
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Four are contained in the Suffolk Files} In one o£ these 
the divorced husband, who had broken the marriage vow 
and been guilty of “Inhuman Carriage & Satanic Cruelty” 
toward his wife and children, was banished ten miles from 
Boston; and later, when he was permitted to visit that town 
on business, he was required to give bond “to be on good 
behavior towards his late wife.”^ It is significant that 
during the seventeenth century not a single clear case of 
divorce from bed and board has been discovered in any of 
the Massachusetts records.® 

During the period of the second charter divorce contro- 
versies and all matrimonial questions are to be “heard and 
determined by the govemour and council,” * whose decrees 
may be executed by arresting and committing the “body” of 
the person disregarding them.® By a law of 1641 it had 
already been provided that the divorced wife, if the innocent 
party, should retain her right of dower in one-third of the 
husband’s real property for life.® A later act makes provi- 
sion for alimony. The “superior court of judicature” is em- 
powered in case of divorce or nullity to assign the woman 
“such reasonable part of the estate of her late husband as in 

1 Cases of Sarah Helwis, Sept. 9, 1664; Katherine Nailer, 1672; Mary Sanders, 
March 4, 1674/5 ; and Thomas Winsor, Sept. 17, 1685 : all in MSS. Early Court Eiles of 
Suffolk^ Nos. 651, 1148, 1860, 2347. The Sanders case is also in Noblb's Eecorde of the 
Court of Assistants ; Cowley, Our Divorce Courts^ 28. 

a The Nailer case. Two years later (Mfurch 11, 1674/5) we learn that “Edward 
Naylor being Complayned on for Intruding into his late wiues Katherin Nanny* 
Company The Court on hearing what was laid to the sajd Naylors charge doe Jud^ 
& declare his bond to be forfeited.”— Noble’s Records of Court of Assistants, 1, 82. 

8 It is just possible that in the case of Mary Drury, Oct. 10, 1677, the decree is 
intended as a separation from bed and board. It is voted “whether the Court 
[probably the assistants] would declare it a nullity, past in the negative. Whether 
they would be compelled to Cohabit past iny« Negative.”— Early Court Filea 
of Suffolk, No. 1644, Four years earlier (ca. March 5, 1678) the following record 
appears : “ In the case of Hugh Drury & Mary His Wife The Court after due hearing 
of the case & euidences therein produced Doe declare that they Doe enjoine them 
both to Hue together according to the ordinance of God as man and wife.”— Noble’s 
Fee. of Court of Assistants, 1, 91. 

* Nov. 3, 1692 : AcU and Resolves, I, 61. 6 Jan. 13, 1755 : ibid,, III, 782. 

8 In Whitmoee, Col. Laws of Mass. (1672^), 42, the date is given as 1641; but 
ibid. (1660-72), 146, it is 1647. 
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their discretion the circumstances of the estate may admit, 
not exceeding one-third part thereof.”^ As in the earlier 
period, the causes and kinds of divorce are not determined 
by legislation; but an act of 1696 declares that the penalty 
for “polygamy” — at this time death — shall not apply to 
those who marry when the husband or wife has been absent 
wilfully or unheard of “by the space of seven years together.” ^ 
Three years later the term of absence is shortened, the law 
taking the form it sometimes has in the other colonies. It 
is provided that “if any married person, man or woman, has 
lately or shall hereafter go to sea in a ship or other vessel 
bound from one port to another where the passage is usually 
made in three months’ time, and such ship or other vessel 
has not been or shall not be heard of within the space of 
three full years . . . • , or shall only be heard of under such 
circumstances as may rather confirm the opinion, commonly 
received, of the whole company’s being utterly lost, in every 
such case the matter being laid before the governour and 
council, .... the man or woman whose relation is in this 
manner parted from him or her may be esteemed single and 
unmarried; and upon such declaration thereof, and license 
obtained from that board, may lawfully marry agaiu.” ® 

After 1692 the legislature does not seem to have inter- 
fered in divorce suits either on appeal or in the first instance. 
In a few cases the county court of general sessions of the 
peace is found granting separate maintenance. Thus in 
1710/11, on petition of Elizabeth G-oddard, two men are 
appointed to examine certain accounts of her husband John, 
and to “take into their hands for the use of the Petitioner 
what shall appear to be due to him.”* In 1725 Dorothy, 
“the wife of John Jackson of Boston Starchmaker,” asks for 
separate maintenance, alleging that her husband had utterly 

1 Jtme 19, 1696: Acts and Besolves, 1, 209; cf. Acts and Laws, 1692-1766, 60. 

8 June 6, 1694: Acts and Besolves, 1, 171, 172. 3 Dec. 2, 1698 : ibid,, 2^, 354. 

^ Jan. 29, 1710A1: M88, Secords of the Court of G6n, Sessions of Suffolk, 1, 225. 
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refused to provide for her support, and that she ‘‘would run 
the hazzard of her life in case she should attempt to Enter 
into his house.” The court orders Jackson to take his wife 
home, support her according to his ability, “and keep his 
Majesty’s Peace,” On refusal, he is required to enter into 
recognizance in the sum of fifty pounds to make Dorothy a 
weekly allowance of eight shillings.^ 

TABLE II 


Divoboe Cases Bbpobb the Govebnoe and CouNCHi or Massachusetts, 1739^ 
(Found in MSS. Files of Svff oik County^ Vol. DCCXCni) 


d 

No. of 
File 

Date 

Case 

Cause 

Decree 

Hus. Oc- 
cuption 

Ui . 

1 

.29726 

27-12-38 

Gillv. Mary Belohar 

Coer, to mar. 


Yeoman 


2 

.29727 

24- 6-40 

Jesse V. Grace Turner 

Incapacity 

Parmer 

5 

3 

.29728 

27- 4-44 

Eliz. V. Jos. Bredeen 

Incapacity 

M. diss. 

Carp’t’r 

HusVu 

11 

4 

.29729 

5-12-52 

G. V. M. Rainer f Raymond] 

Adultery 


5 

.29730 

13- 6-51 

Eliz. V. Ezekiel Eldridge 
Susanna v. Ezek. Eldridge 
Ben. V. Jemima Green 

Bigamy 

M. void 


1 

6 

7 

.29730 

.29781 

26-12-52 
20- 2-53 

PrT* Cm tlWIlSKpW 

M. diss. 
M. diss. 

Mariner 

8 

8 

.29732 

9- 4-54 

Petition of Hannah Wood 

5 yrs. absence 

Lv.tom. 


9 

,29733a 

1-11-54 

Mary v. Wm. Clapham 
Mary v. Geo. Arthur 

Ban V. May McCarthy 

Adult., bast. 

Sep.b.b. 

Gent. 


10 

11 

.297386 

.29734 

-12-54 
- .57| 

Cr’l., was, est. 
Adultery 

Sep.b.b. 

Gent. 

Mariner 

13 


The history of divorce legislation is a complete blank for 
nearly half a century under the provincial charter. Between 
1692 and 1739 the record of the governor and council in 
such suits is entirely missing. For the next twenty-one 
years, 1739-60, eleven cases have been gathered from the 
court files (Table II) ; while during the following twenty-six 
years, 1760-86, a continuous and apparently complete record, 
showing ninety-six cases, is contained in a manuscript volume 
preserved in the office of the clerk of the supreme judicial 
court* for Suffolk county (Table III). 

lApr. 26, 1725: ibid.,, HI, 330. For a similar case, see ibid., 311. 

In the MSS. Records of Superior Court of Judicature, 1726-80, fol. 284, may be 
fonnd the following entry : At a court held for Barnstable and Luke's Cos., Apr. 21, 
1730, “Hannah Marshall, wife of the Rev. Josiah Marshall, complained that she has 
lived with him for a considerable time past in daily fear of her life, threats of being 
brained, etc. Josiah appeared and made answer. Hannah admitted to her oath 
.... Court directed and advised her to keep at her father’s house until further 
order from the Court or from the General Sessions. Josiah to find surety for his 
good behavior.” This is the only case in these records between 1725 and 1780. 
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A glance at the tables exhibiting the more important 
details connected with these actions discloses several impor- 
tant facts. For the period covered by Table III the average 
yearly number of cases is less than four, although the num- 
ber rapidly increases after 1780. It is significant that in 
twenty-three out of seventy-six instances, for both tables, 
when the occupation is known, the husband is entered as a 
‘^mariner.” The wife is plaintiff in sixty-one out of one 
hundred and seven petitions; and in fifty-three of the ninety- 
six cases listed in Table III the defendant, though sum- 
moned, fails to appear at the trial. The courts, as in the 
early period, still hesitate to grant the wife a divorce when 
the husband’s adultery is the sole groimd assigned. Before 
1776 there is not a single clear instance^ of such a divorce, 
although after that date marriages are freely dissolved for 
this cause. Another important innovation is of somewhat 
earlier date. Twelve out of the one hundred and seven 
cases entered in the two tables — about one in nine — are 
separations from bed and board, the two earliest occurring 
in 1754. In five of these the petitioner asks for either partial 
or absolute divorce, as the court may determine. Thus in 
1767 Mary Fairservice, whose husband was guilty of adul- 
tery and cruelty with attempt to poison, “humbly prays 
.... that the Bonds of Marriage .... may be dissolved, 
or otherwise if ... . this cannot by Law be done, that she 
may be divorced from Bed and Board.” According to the 
record the husband appears to have been overanxious for a 
complete release; so the court granted only partial divorce 
and gave the wife alimony, although she had not asked for it 
in her petition. On the other hand, in each of the other four 
cases a full dissolution of the marriage bond was decreed.* 

1 However, in Nos. 34 (1773) and 36 (1774), Table III, adnltery of the hnsband is 
the only reason for the divorce mentioned in the decree, but other grounds are 
specified in the petition. Perhaps these may be regarded as the earliest cases of 
divorce for “ male adultery*’ during the eighteenth century. 

3 See Table III, Nos. 18, 32, 33, 36, 58. 
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Separation from bed and board was prayed for and 
granted in one instance which, reveals the fact that cruelty, 
however aggravated, was not regarded as sufficient ground 
for a full divorce. This is the case of Lucy and Scipio Pur- 
nan, free negroes, decided in 1768. Although Scipio was 
in *'good business” and lived *4n good fashion,” as we are 
told in the petition, he turned his wife out of doors and 
refused to provide for her support. Furthermore, in 1765, 
he “sold her to one William Alford who with the help of 
mother man seized bound and gagged her at midnight and 
carried her off to Province of New York and there sold her 
‘being a black woman.’” After again being sold “she ran 
away back to Boston.” Nevertheless Lucy sued for a mere 
separation with alimony and the custody of her child. The 
court granted her prayer, except that the child is not men- 
tioned in the decree.^ The conservatism of the court regard- 
ing this cause is further disclosed by the case of Sarah Kupt 
in 1784. In her petition she asks for a dissolution of wed- 
lock on the double ground of adultery and extreme cruelty. 
For lack of evidence as to the first-named offense sufficient 
to warrant either full or partial divorce, her prayer was 
denied, nothing being said in the decree concerning the 
charge of cruelty. Sarah then brought suit for cruelty 
alone, alleging that on the fifth of June, “as she was going 
into the yard of a dwelling house where a pitying friend has 
given her license to take shelter,” Francis “waylaid & with 
a club beat & mangled her in a most atrocious and cruel 
manner,” attempting to take her life. Accordingly the 
court allowed her a separation from bed and board.^ An 

1 Table m. No. 21. This is the only case where custody of a child is asked for. 
IxL all other cases where children are mentioned they are already in the hands of the 
plaintiff ; and in no instance are children referred to in the decree. Separation from 
bed and board is usually granted for cruelty (see Table HI, Nos. 5a, 24, 18, 55, 66, 83a, 
84); but a full dirorce is never granted for this cause alone. 

2 Table m. Nos. 83, 83a. With this case may be compared that of . Sarah v, 
William Vernon (Nos. 87, 87a, 875). On October 16, 1784, the wife asked for such 
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earlier case constitutes a notable exception to tbe policy of 
the court touching another ground of action. In 1771 
Abigail Bradstreet got a partial divorce from her husband 
Joseph, who had abandoned her because he had ‘‘married a 
woman with less money than he might have expected/’ This 
case is unique ; for in no other instance is separation granted 
where desertion alone without adultery or cruelty is charged.^ 

A few other cases illustrating general facts or principles 
may be mentioned. In only one instance is the common- 
law action against the adulterer referred to.^ Suits for 
divorce or nullity on the ground of bigamous marriages are 
of frequent occurrence.® On October 16, 1761, Ezekiel 
Eldridge, indicted for feloniously taking two wives, pleaded 
guilty and “pray’d the Court that he might be allow’d the 
Benefit of the Clergy which was Granted him.” He was 
“thereupon burnt in the hand in the face of the Court” and 
allowed to “go without day Paying Costs.” Thereafter one 
of his victims secured a divorce and his marriage with the 
other was declared null and void.* In six cases the decree is 
preceded by previous written or oral agreement by the parties.® 

relief as the “laws of the land” provide, charging her husband with adultery and 
cruelty. The court found the evidence insufficient for either kind of divorce; but on 
July 21, 1785, the marriage was dissolved on the ground of adultery alone. Singu- 
larly enough, her petition for alimony six days later was denied. 

1 Table HI, No. 29. Cf. Nos. 82 and 50, where marriage is dissolved for desertion 
accompanied by adultery (or remarriage). 

2 On April 22, 1760, for this offense “William Arbuthnot, Esq.,” secured a divorce 
from his wife. In his petition he explains “that the reason of his application to 
this Court, before .... Eleanor hath been legally convicted of adultery by the 
course of Common Law, is, because the said Eleanor before she could be prosecuted 
absconded .... and still continues out of the jurisdiction of the Common Law 
Courts of this Province ” : see Table III, No. 1. In Nos. 17, 20, 41, 56, and 57 the 
decree is based in part on proceedings in other courts; while in Nos. 78 and 80 such 
proceedings are pleaded. 

8 See Table HI, Nos. 2, 8, 15, 24, 25, 26, 74, 85. 

^MS8, Early Court Files of Suffolk^ DCCXCm, No. .29730: see Table II, Nos. 5 
and 6. 

5 In Table m. Nos. 11 and 19, after previous written agreement, separation from 
bed and board with alimony is allowed. The same is true of No. 65, except that the 
wife retained her right of dower. Nos. 55, 56, and 57 are cases of verbal agreement; 
but this does not constitute the sole reason for the decree. 
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The petition in cases of long absence under the act of 1698 
is illustrated by the case of Eunice Coffin, in 1760, whose 
husband had been absent on a whaling voyage for five years 
without word. “The Petitioner hath the highest reason to 
imagine that the sloop .... was lost at Sea, for .... a 
few day[s] after they sailed there was the most terrible 
Storm that had been known since Nantucket hath been 
settled.” So the court adjudged Eunice single and granted 
her “license” to marry again.^ Finally it may be noted 
that in one instance a negro slave was granted a divorce by 
the governor and council in the regular way.^ 

6) New Hampshire^ Plymouth, and New Haven, — The 
Massachusetts act of 1698 regarding desertion or long 
absence in precisely the same terms is embodied in the laws 
of New Hampshire,^ whose policy respecting divorce seems 
to have been identical with that of the Bay Province. The 
causes of divorce, except desertion, are not defined by law. 
As early as 1681, after the establishment of the independent 
government, the president and council appear to have pos- 
sessed jurisdiction in such controversies. In that year a 
quaint petition is presented by Sarah Pearce, “not knowing 
where to find redress under Heaven but from your honorable 
council of this province,” praying to be “disobliged” from 
her union with Hubbartus Mattoon with whom for “ sundry 
years past she was married;” because, owing to more than 
seven years’ wilful desertion, aggravated by unfaithfulness, 
she has been sadly disappointed in her hope of “a comfort- 
able living with him ; ” and since, unless she mistake, by the 
“unerring rule of Q-od and the laws of our nation,” either or 

^ Table m, No. 4; cf. Table m, No. 7, and Table H, No. 8. 

2 In 1745 a slaye was allowed a divorce for his wife’s adnltery with a white man: 
see Gray’s note to Oliver v. Sale in Qttenoy, B^orts, 29; and Bishop, 3far., Dit:,, 
and 1 , 282. 

iActs cmd Lam o/ . . . . New 1696-1726 (Boston, 1726), 10; ibid, (Ports- 

mouth, 1761), 54; ibid, (Portsmouth, 1771), 11. 
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both of the causes assigned should free her from the nuptial 
bond. At the same time she humbly requests their honors 
in their justice to weigh “his strange embracement” of her 
estate while she lived with him; and his “solemn threaten- 
ings” since desertion to destroy her “by poison, or knocking 
of the head” if she come near him. Whether the court 
granted the petition does not appear.^ 

For the other New England colonies a point of special 
interest is the existence of legislative divorce. The popular 
assemblies, bearing the name of “general courts,” are seen 
freely passing decrees of divorce, and this function is usually 
exercised concurrently with the law tribunals or by way of 
supplementing their jurisdiction.® From the record of 
proceedings in such cases many an interesting glimpse is 
obtained of the social life of the times. Thus the general 
court of Plymouth grants dissolution of wedlock for deser- 
tion and adultery ; but the conservatism of public sentiment 
in this regard is shown by the fact that for the seventy-two 
years during which that colony existed as a separate jurisdic- 
tion only six instances of divorce have been discovered. The 
first case occurred in 1661, when Elizabeth Burge on the 
scriptural ground was released from her husband Thomas, 
who for his misconduct was sentenced to be severely whipped 
at Plymouth and again at Sandwich. The court took care 
that Elizabeth’s temporal interests should be protected. 
Not only did she receive one-third of her late husband’s 

1 The petition is in the “ Province Eecords and Court Papers : Oolh New Bamp* 
Hist Soc., Vin, 68. 

2 WOOLSBT, Divorce^ 196, says, “At first, divorces were mainly, if not quite exclus- 
ively, granted by an act of a colonial; legislature, in accordance, perhaps, with the 
practice then, and until recently, existing in England, for the House of Peers to take 
oases of dissolution of marriage into their own hands.’* This statement is of course 
too broad; but Cowlbt is decidedly in error when he declares that the “remark 
of President Woolsey requires modification with respect to Bhode Island, and stiU 
more with respect to Connecticut. Neither Massachusetts nor New Vork nor any 
other Colony or State knew anything of legislative divorce until a much later day.” 
— Owr Divorce Courts, 22. 
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“estate, viz., lands, goods, and chatties, as her proper right 
forever;” but with his consent she got also “an old cotton 
bed and bolster, a pillow, a sheet, and two blankets . • . . 
with some other smale thinges .... to the vallue of forty 
shillings.”^ The experience of William Tubbs, of Scituate, 
is unique. His wife Marcye was notoriously unfaithful to 
her nuptial vow and eventually eloped with another man. 
So he sought a divorce; and accordingly in 1664, “after the 
patriarchal style,” as Goodwin observes, WilHam Paybody of 
Duxbury gave him a “writing of divorcement,” with Lieu- 
tenant Nash and John Sprague as witnesses. This docu- 
ment the general court treated as a nullity, fining Paybody 
five pounds and each of the witnesses three pounds for their 
resort to self-help. But four years later that court came to 
his relief in the regular way. In July, 1668, after serving 
due notice on the libellee through letters addressed to the 
government of “Eoad Hand” — where “Goodwife Tubbs” 
had fled with her paramour — he was pronounced “legally 
cleare from his couenant of marriage formerly made with 
Marcye, his late wife,” with the privilege of marrying again, 
“if hee see fit soe to doe;” while she is solemnly declared 
to have cut herself off from the “pson” and “estate of the 
said William.”^ For similar cause and on the same condi- 
tions John Williams was released from his wife Sarah in 
1674.® The next year “Edward Jenkins, of Taunton, peti- 
tioned that his daughter Mary be divorced from Marmaduke 
Atkinson, who had been out of the Colony and made no pro- 
vision for her during seven years or more. The decision was 
a singular one; namely that while the court sees no cause to 

iSo stated by Good'WIN, Pilgrim Bepuhlic^ 596, 597, who gives a list of the cases, 
to which, after independent examination of the Plymouth Records, I am nnable to 
add any new examples. 

2pZy. Col. Bee., rv, 66 (1664), 187, 192 (1668), 42, 46, 47 (earlier notices). Cf. GooD- 
TOT, op. cit, 596. 

8P3p. Col. Bee., V, 127. 
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grant a divorce ‘yett they doe apprehend her to be noe longer 
bonnd, but doe leave her to her libertie to marry if she 
please.’”^ This was probably the court’s homely way of 
saying that, the common-law term of seven years’ absence 
without word having expired, it regarded the marriage as 
ipso facto dissolved without judicial process, though a formal 
decree was the more prudent course in case a second mar- 
riage were contemplated.^ In the Plymouth records, as often 
elsewhere, the term “divorce,” following common-law usage, 
is employed for a sentence of nullity in case of a void or 
voidable marriage. Thus in 1680 Nicholas Wade, of Scitu- 
ate, and his daughter, Elizabeth Stevens, present a petition 
“wherein they complaine of a great and sore crosse,” her 
husband being a man of “debauged life, expressed by his 
plurallitie of wifes.” Elizabeth was therefore “dismissed” 
from her conjugal bond; while the “debauged” Stevens for 
his “abominable wickedness” was “centansed to be seueerly 
whipt att the post.”® The last case is that of John Clover 
of Barnstable whose marriage with Mary his wife was dis- 
solved in 1686 on account of her unfaithfulness/ It is 
significant that four of the six petitions just enumerated are 
brought against the wife on the scriptural ground and none 
against the husband for the same cause. From this fact it 
may perhaps be inferred that in Plymouth Plantation, as at 
that time in Massachusetts, male adultery was not recognized 
as a legal ground of divorce.® 

1 Goodwin, ojp. cit,^ 597. The case is in Fly. CoU Bee., V, 159. 

2 On the Connectiont law as to seven years’ absence, Swift, Digest of the Laws of 
the State of Conn., 1, 21, says : “ By common law, that period of absence nnheard of, 
is presumptive evidence of the death of the person; yet in such cases it would be 
proper that there should be a divorce before a marriage is had, for if the party 
should return, the first marriage would undoubtedly be valid, though by the [Con- 
necticut] statute a prosecution for the crime of bigamy could not be sustained.” 

3 Fly. Col. Bee., VI, 44, 45. mid., 190. 

t There are two other references to divorce matters in the Becords. In 1670, on 
his wife’s confession of legal cause, Samuel Hallowey petitioned for a divorce ; but 
the court, “ being not very clear,” postponed the case three months to see if the wife 
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Similar illustrations o£ the life and thought of the times 
are aflPorded by the records of New Haven colony. In that 
‘‘biblical commonwealth” it is, of course, not surprising that 
the influence of Judaism should be strongly felt. By the 
“capital laws” adultery is punished with death; so, before 
1648 , it is ordered that if “any marryed person proved an 
Adulterer, or an Adulteresse, shall by flight, or otherwise, 
so withdraw or keep out of the Jurisdiction, that the course 
of Justice (according to the mind and Law of Grod here 
established) cannot proceed to due execution, upon the com- 
plaint, proof, and prosecution, made by the party concerned, 
and interessed, a separation or Divorce, shall by sentence of 
the Court of Magistrates be granted,” and the innocent party 
“have liberty to marry again.” For physical incompetency 
marriage may be “declared void and a nullity;” and here we 
get a glimpse of the carnal motives for wedlock handed down 
from the Mosaic code and tenaciously surviving in all mod- 
em systems of law. Avoidance of marital “duty” is the real 
ground of action. Therefore should the man deceive the 
wife as to the fact, then such “satisfaction shall be made to 
the injured woman, out of the estate of the offender, and 
such fine paid to the Jurisdiction, as the Court of Magistrates 
shall judge meet.”^ In like spirit an unusually stringent 
rule as to desertion is laid down. If either party shall wil- 
fully abandon the other, “peremptorily refusing all Matri- 
moniall society, and shall obstinately persist therein, after 
due means have been used to convince and reclaim, the hus- 
band or wife so deserted, may justly seek and expect relief, 

wonld persist in her confession or the parties become reconciled. In June the case 
was referred to two men for examination ; but it is not again mentioned : V, 32, 

41, 42. ' Of, Goodwin, op. cii., 597. Again, curiously enough, we find here the certified 
copy of a decree of divorce granted in the Massachusetts jurisdiction to James 
Skijffe, “ late inhabitant of Sandwich, but now att the Viniyard,” by a “Generali 
Court ” held on that island. Skiffe’s wife had run away to Boanoke with another 
man: Ply. Col. Bec.^ V, 83. 

iThis, of course, is practically equivalent to “fraudulent contract’' as usually 
permitted in the modem statutes. 
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according to 1 Cor. 7 : 15.”^ Here no definite term of wilful 
desertion is fixed. But in 1663 divorce with remarriage is 
permitted in case of seven years’ absence, when the deserted 
consort has ^‘noe certaine intelligence” of the other’s being 
alive or purposing to return.^ Whether this comprehends 
the case of wilful desertion we are not told. 

c) Connecticut — The laws of Connecticut relating to 
divorce gained a surprisingly early maturity. Perhaps in 
none of the other colonies was so liberal, and on the whole 
so wisely conservative, a policy adopted. That plantation 
almost deserves the patriotic eulogy bestowed upon it by 
Swift, who declares in 1796 that the ‘‘institution of a court 
for the decision of such controversies, and the limitation of 
their power to such cases as the public good requires to be 
remedied, gives the practice adopted by” the Connecticut 
“laws, a decided preference to the practice of all other 
nations, and renders our mode of granting divorces, as favour- 
able as the other modes have been imfavourable, to the virtue 
and happiness of mankind.”® Certainly in the middle of the 
seventeenth century no state, with the possible exception of 
Holland, possessed a system so modem in its character. 
Separation from bed and board was rejected. Only in one 
instance, it is said, and that by the assembly, was such a 
decree ever granted.* Keasonable and fairly liberal causes 
of divorce a vinculo were clearly specified; husband and wife 
were treated with even justice; and, although legislative 
divorce, always liable to abuse, was permitted, the greater 

1 For the foregoing: orders see New Haven’s Settling in New England. And some 
Lawesfor Government published for the Use of that Colony (London, 1656) : in New 
Maven Col. Rec., II, 686. They are also embodied in the code of 16^ : TBUMBViiL, 
Blue Laws, 241, 242. Their date is not given, bnt it is probably previous to 1648 or 
1649: New Haven Col. Bec.^ II, preface, iv; TBUHBinLii, op. cit.^ 40. 

2 New Haven Col, Bec.^ II, 479, citing also “1 Cor., 7: 15,” as in the order before 
cited. 

8 Swift, System of the Laws of the State of Conn. (Windham, 1795), I, 192; ef. 
idem, Digest (New Haven, 1823), 1, 24, 25. 

4 Swift, System of the Laws, 1, 193. 
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part of litigation, seems always to have been intrusted to the 
regular courts. In short, Connecticut, in all the more essen- 
tial respects, anticipated the present policy of civilized 
nations by nearly two hundred years. 

By the act of 1667 the court of assistants is empowered 
to grant bills of divorce from the bond of matrimony to 
either party, with the privilege of remarriage, for adultery, 
fraudulent contract, three years’ wilful desertion with total 
neglect of duty, or for seven years’ “providential” absence 
unheard of.’ This law was re-enacted in 1677 and the four 
causes, with scarcely the change of a word in the terms of 
the statute, appear in the revision of 1715,* and again and 
again in the succeeding compilations until 1843, when two 
new grounds — “habitual intemperance” and “intolerable 
cruelty” — were added.* The real scope of this singularly 
liberal provision for divorce thus early adopted cannot, how- 
ever, be fully appreciated unless two important facts be kept 
in mind. Mrst, in judicial practice adultery acquired a very 
broad meaning. Not only did it cover the misconduct of the 
husband as well as that of the wife, but the statute was in- 
terpreted to aUow the latter a divorce for the “criminal con- 
nection” of the man with any single women.' Secondly, 

1 See Public Statute Laws of the State of Conn. (Hartford, 1808), 1, 286, editorial 
note 1; also Swtpt, Digest^ 1, 24, 25. 

2 Conn. Col. Bee. (Oct. 18, 1677), H, 328: “It is ordered, by this court that noe bill 
of divorce shall be granted to any man or woman lawfully married but in case of 
adultery, fradulent contract, or willful desertion for three years with totall neglect 
of duty, or seven years’ providentiall absence being not heard of after due enquiry 
made and certifyed, such party shall be counted as legally dead to the other party; 
in all which cases a biU of divorce may be granted by the Court of Assistants to the 
aggrieved party who may then lawfully marry or be marryed to any other,” 

^Acts and Laws (New London, 1715), 28; ibid. (New London, 1750), 43; ibid. (New 
Haven, 1769), 43. Almost the only change during the period mentioned in the text is 
the substitution of “superior court” for “court of assistants.” Cf. Pith. Stat. Lome 
(1808), 236 n. 1. As in Massachusetts, the divorced wife is to have a part of the hus* 
band’s estate, not exceeding one-third thereof: Acts amd Lancs (1769), 146. 

4 Act of Juno 6, 1848: Public Acts (1843), 20; PtevUUm of the Stat. of the State of 
Conru (Hartford, 1849), 274. 

5 Swift, Digest^ 1, 21, 
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‘‘fraudulent contract” was construed “according to its plain 
and natural import, that is a contract obtained by fraud,” 
and not in the very restricted and conventional sense which 
the courts, perhaps misled by a remark of Blackstone, have 
in later years sometimes adopted/ 

Long before the act of 1667, and for one hundred and 
eighty-three years thereafter, the legislative assembly of 
Connecticut, side by side with the court of assistants or its 
successors, reserved to itself the right of granting bills of 
divorce. This power seems in the main to have been exer- 
cised with caution, though there are not lacking signs that 
it was sometimes abused. The general policy, according to 
Swift, was only to grant relief in this way in “cases of in- 
tolerable cruelty, and inveterate hatred, and such gross mis- 
behaviour and wickedness as defeat the design of marriage, 
and presumptive proof of a criminal connection . . . . , 
where the positive proof required by law cannot be had.”^ 
Yet this wise rule, if legislative divorce is to be allowed at 
all, does not in all cases seem to have been rigidly followed. 
The first instance of action by the general court in such 
questions found in the records occurs in 1666. “Consider- 
ing the sad complaint of Goody Beckwith of Fairfield, in 
reference to her husband,” and weighing the evidence pre- 
sented “of ye manner” of his “departure and discontinuance,” 
the assembly declares that if the “said Goody ‘Beckwith, wife 


1 This is the view of Swett, Digest ^ 1, 21, 22, referring to Blackstone, Ckmmjemr 
tariesy III, 94. Thus a decision of the Connecticut superior court of errors seems to 
limit “fraud” as a cause of divorce to “corporal imbecility”: 1 Day, BeporiSy 111. 
But in 1848, at the August term of the superior court for Litchfield county, “it was 
held .... upon a consultation with judges of the Supreme Court, that where a 
woman at the time of her marriage was pregnant with a bastard child, and fraudu- 
lently concealed the fact from her husband, this was a sufficient cause for a divorce.” 
— Dutton and Cowdbby’s Beoision of Swift's Digest (New Haven, 1851), 1, 22; citing 
9 Conn. Bep., 821 ; and for New York, where a similar practice prevailed, 4 Johnson, 
ChaTicery Bep.y 343. In the earlier period doubtless a still broader meaning was 
given to the term “fradulent contract” : see the examples for iUustration in Swxet, 
JHgesty I, 22. 

2 Swift, System of the Laws , 1, 193. 
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of Thomas, shall uppon her oath testifie to the Magistrates 
that are shortly to ieepe Oourte at Strattford, that her hus- 
band’s departure was as others have testified it to bee ; and 
y* shee hath not heard from him nor of him any wayes since 
hee deserted her, the said Magistrates may give her a bill of 
Divorce.”^ This is, of course, an example of granting the 
court jurisdiction in a particular case where perhaps the evi- 
dence was otherwise insufficient to warrant a decree. Two 
years later the general court frees Eobert Wade of Seabrook 
from his ‘‘Couenant of marriage” with Joane his “late wife,” 
because of the evidence presented to them of her “unworthy, 
Ri-nfn ll, yea, unnaturall cariage” in staying in England and 
“disowning fellowship” with him for “neare fifteene yeares.”^ 
Again in 1660, tak i ng time by the forelock in the behalf of 
Sarah North, the same body orders that if she “hear not of 
her husband by that y® seauenth year be expired, (he haueing 
bene absent six already) .... then, she shalbe free from 
her coniugal bonds.”® So also two years later, “vpon good 
consideration and solid reasons” — of what nature the record 
saith not — Bridget Baxter is likewise released; and because 
the estate which her late husband left with her “is sold to 
pay debts, all excepting a bed and her wearing aparelj,” the 
creditors of “y® said estate” are prohibited from “seizing 
extending or any way troubleing y® remainder, vntil y® Court 
see cause to y® contrary.”^ In 1670 Hanna Huitt “is at 
liberty to marry if shee see cause,” for the absence of Thomas 
during “eight years and better.”® 

The case of Elizabeth Eogers is of special interest; for it 
is much to be feared that the worthy deputies and magis- 
trates regarded “free thinking” as a sufficient cause for dis- 
solution of wedlock. In 1676 she laid her petition before 

I Ommi. Col, J2ec., 1, 275 (May 17, 1655). 2 ibid., 301 (Aug. 12, 1657) . 

862 (Mch. W, 1660). 379 (May 15, 1662). 

n, 129 (May 12, 1670). 
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the court of assistants, which found “some difficulties as to a 
present issue finally.” Yet the case being one which called 
“for compassion to the woman under so great distress and 
hazard,” it was referred for settlement to the general court, 
Mrs. Rogers having liberty meanwhile to dwell with her 
father.^ Accordingly, at its next session the assembly, 
accepting the “allegations and proofes presented to clear the 
righteousness of her desires,” released Elizabeth from her 
“conjugall bond,”^ A year later provision is made for ah- 
mony with custody of the children; and now at last the 
reason for Groodwife Rogers’s “great distress and hazard,” 
thus far carefully omitted from the record, is clearly divulged. 
“Her husband,” runs the order, “being so hettridox in his 
opinion and practice,” and having even “in open Court 
declared that he did vtterly renounce all the vissible 
worship of New England, and professedly declare against 
the Christian Sabboth as a mere invention,” the court 
grants the mother and her father, Mathew Griswold, the 
care and custody of the children “to be brought up and 
nurtured by them (in the admonition and fear of the 
Lord),” also ordering John Rogers to pay “towards the 
mayntenance of his children, the sume of twenty pownds” 
in four equal annual instalments. In case “he fayle of 
payment, the reversion of the land by sayd John Rogers 
made ouer to Elizabeth his late wife, at Mamacock” is to be 
held as security.® 

Another case, that of Richard Edwards, deserves notice, 
for as late as 1690 it affords us an example of the reference 
of public questions to the elders. In October of that year 
Edwards presented a petition for divorce from his wife Eliza- 
beth. The general court “declare they doe not find reason 

1 jR>ice,, 292, note. 292 (Oct. 21, 1676). 

s Ibid»^ 293 (Oct. 18, 1677). For two cases of divorce, each for six years’ desertion, 
see t6id., 293 (Oct. 12, 1676), 322 (Oct. 11, 1677) ; one for five years* desertion, ifeid., 327 
(Oct. 18, 1677) j and another for three years’ “ wUfnl ” desertion, ibid,. III, 23 (1678). 
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to grant ” it.^ But Ricliard is bound to have “releife therein 
if the law of Grod or man will afPoarde it him.” So he comes 
before the court again “desireing that a councill of able 
diuines upon his charge might be called to consider his case 
and giue their resolves upon the same to the court.” The 
latter, though not “fully sattisfyed to alter their apprehen- 
sions from what they were formerly, yet considering the 
deplorable state of the petitioner, and the many intolerable 
temptations he lyes open too, are willing to doe what they 
can for his releife, and to recomend it to the Glen^ Court 
October next to consider the case, and doe desire that the 
Reuerend Mr. Hooker” and five other ministers give their 
attendance upon the court “to hear the case and grant what 
light they can come at” to guide the issue. ^ No definite 
ground for the petition, it will be observed, is assigned; but 
one may safely hazard a guess that “hettridox” opinions 
were again involved. At any rate, Richard’s plan was suc- 
cessful. The next October he was released “from his con- 
jugall tye,” the court first “haueing considered the case with 
seriousnesse and taken the best advice they could com at by 
the word of God and learned and worthy diuines.”^ 

As time went on, the cases of legislative divorce became 
few and far between. The courts were felt to be the proper 
place for such business.* In 1763 Mary Larkum was freed 

1 Conn. Col. Bec,^ IV, 37 (Oct. 9, 1690). 

52, 53 (May, 1691). 59 (Oct. 8, 1691). 

a pamphlet entitled Appeal to the JPuhlic (New Haven, 1788), full of errors, 
TbumbuIiIi attacks the divorce laws of his state. According to him (48), there 
is no example of divorce in New York from the settlement to 1787; and with equal 
inaccuracy he declares (46) that “in the Massachusetts and Connecticut codes 
printed at Cambridge 1672, there is no law respecting divorce. The law of Connecti- 
cut relating to it was made five years after, Oct. 11, 1677.” For Connecticut he makes 
the further extraordinary statement (46) that “ more than forty years from the settle- 
ment ” elapsed “ before any such law was in existence. No divorce was given by 
virtue of the law, till the year 1692. After this divorces were, for many yesurs, spar- 
ingly given. But as they became customary, as there were no punishments for 
delinquents, and as the shame decreased with the growth of the practice, they have, 
within this few years, had a rapid increase. In less than a century [1692-1788], four 
hundred and thirty-nine (439) pair .... have been separated by divorce. This 
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from her husband Job on account of his “barbarous and 
inhuman carriage toward her.”^ In 1761 the assembly set 
aside a divorce granted two years before by the superior 
court for alleged wilful desertion;^ and at rare intervals that 
body was appealed to during the next seventy-five years.® 
There was a sudden increase of business in 1837/ From 
that date until 1860 the annual crop of legislative divorces 
is surprisingly large.® Sometimes the “resolve” granting 
the petition is curt and informal ; while often it is entirely 
silent as to the exact cause of complaint.® It would seem 
that the practice of intrusting proper judicial business to 
popular political bodies was yielding the usual evil fruit; 
for at last, in 1849, a statute provides that the “Superior 

whole mimber, forty-eight coople excepted, have been divorced in the short term of 
fifty-two years. Between twenty and thirty pair .... are now annually ’* thus sepa- 
rated “ in the Superior Court, besides those put asunder by the General Assembly. 
About twenty times as many are now divorced annually, as were in almost sixty 
years after the first settlement of the State ; and about half as many as were divorced 
through the whole first century. Seventeen pair have been divorced last circuit.” 
It is to be hoped that the statistics are more trustworthy than the history. 

1 Conn, Col, Rec„ X, 168 (May, 1753). XI, 544, 545 (May, 1761). 

3 Thus a divorce was granted in 1774: itdd,^ XIV, 223, 387, 388; and two instances 
occurred in May, 1821 : Swift, Digest^ L 23. 

*An act of 1837 refers incidentedly to divorces which have been or shall be 
“granted, either by the general assembly or by the superior court, on the applica- 
tion of a married woman.”— Pw&. 8tat, Law$ (1837), 33; also in Pub. 8tat. Laws (gen- 
eral revision, 1838), 187. Query: Did this act invite and authorize appeal to the 
assembly in such matters ? 

6 For the annual lists of divorces granted by the assembly see Resolves and Pri- 
vate Acts of the State of Conn, (1837), 3ff.; ibid, (1838),13-16; ibid, (1839), 28-42; ibid, 
(1840), 9-14; (1841), 23-28; ibid. (1842), 4-16; ibid, (1843),10-20; ibid. (1844), 8; ibid, 

(1845), 15, 16; ibid, (1846), 15-19; ibid. (1847), 31-34; ibid. (1848), 61-69; ibid. (1849), 46- 
56. The last of these divorces is that of Candace Williams, of New Haven, from F. 
Walter WiUiams, May, 1850: ibid. (1850), 21. 

6 Here is a typical case, though often the resolve is much briefer : 

“ upon the petition of Polly M. Mead of Danbury, Fairfield County, and State of 
Connecticut, praying a bill of divorce from her husband, Martin Mead of said Dan- 
bury, which petition was duly served and returned ; 

Resolved by the Assembly that the said Polly M. Mead be, and she is hereby 
divorced from the said Martin Mead, and is and forever hereafter shall be absolved 
from all obligations to the said Martin Mead by virtue of the said marriage contract, 
and is hereby declared to all intents and purposes, sole, single and unmarried. 

“ Eesolved that the said Polly .... have the sole charge, care and custody of 
her only child, and that the said Martin .... shall have no power or authority over 
him, in any way or manner whatsoever.”— Beso?uea and Private Acts (1837), 3, 
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Court shall have sole and exclusive jurisdiction of all peti- 
tions for divorce.”^ 

d) Bhode Island , — It is, however, in the judicial history 
of Ehode Island that legislative divorce has left its deepest 
mark and had its worst consequences. In the American 
colonies and states this practice has perhaps never caused 
the same hardships or flagrant injustice as it did in England 
previous to the act of 1867. Ordinarily, as in that country, 
relief has not in effect and of necessity, owing to the cost of 
the proceedings, been entirely denied to anyone because he 
was poor. On the other hand, popular political assemblies, 
such as American state legislatures, are on other grounds ill 
fitted for judicial functions. Their ignorance or carelessness 
may produce results bad for society. For they possess 
nothing like the legal knowledge and experience of the 
House of Lords, in which petitions for divorce were first 
considered. Before the legislative trial, as in England, the 
facts have not already been fairly weU ascertaiaed in the 
law and spiritual actions ; and if the same harsh discrimina- 
tion between rich and poor does not appear, there is at least 
equal opportunity for jobbery and favoritism. It is well 
that the custom practically has long ceased to exist in the 
United States. 

The legislation of Rhode Island begins with a conservative 
measure in 1650. It is ‘‘ordered, that no bill of divorce 
shall stand legall .... butt that which is sued for, by the 
partie grieved” and not “for any other case but that of 
Adulterie.” This cause may be proved by the injured person, 
“eyther by the man against the woman, or by the woman 
against the man, before the Grenerall Assemblie” which by 
the act is given exclusive jurisdiction in such questions. 
After separation “each partie shall be as free from” the 
other as “before they came together.” ® But in 1666 a change 

1 Act of June 19, 1849: Pm6, AcU of the State of Conn, (Hartford, 1849), 17. 

apAode Island Col, Eeo,, 1, 281 (Oct. 26, 1650) ; cf. Aenold, Hist, of B, I., 1, 322. 




Divoeob in the Ameeioan Colonies 361 


is made in jurisdiction, as also by implication, in the legal 
grounds of divorce. First we have a striking example of 
the tendency of Ehode Island to vest important functions in 
the officers of the local community. “It is ordered, that in 
case of adulterie, a generall or towne magistrate may grant a 
bill of divorce against y® partie ofBendinge uppon y® demand 
of y® partie offended.” Furthermore, other grounds of 
complaint are contemplated, though they are not clearly 
expressed; for it is declared that “in all other cases of 
separation or divorce between man and wife, all persons 
shall addresse themselves for release to y® Q-enerall Court 
of Commissioners” — the name which the assembly bore 
during the parliamentary charter. Here we have the usual 
reservation of special cases to the legislature, among which, 
it seems clear, separation from bed and board is had in 
view.^ 

In the early days the assembly did not lack business. At 
the June session, 1655, John and Eli25abeth Coggeshall, who 
had separated “by mutuall and voluntarie consent,” were 
each allowed on separate petition to contract further mar- 
riage.® Two other cases occurred the same year;® and later 
examples have been collected. In 1665 the assembly “granted 
a divorce for the adultery of the wife on her own confession, 
and at the same time sentenced her to pay a fine and be 
whipped.”^ At this time is also recorded the pathetic story 
of Horod Long. In her petition addressed to the royal com- 

iJB. I. Col. JBec., I, 312 (1655). “And any persons in this Colonie,” continues 
the order, “ shaU part themselves and marrie again without y^ authoiitie of y« Court 
of Commissioners, or be convicted of carnal copulation with any other [bigamy], 
they shall be punished as in case of adulterie.”-— /did., 312. 

319. 

3 Peter Talman got a divorce on his wife’s confession of adultery : Abnold, Htsf. 
of B. I., 1, 320; and it “was ordered that Thomas Genings shall goe and demand his 
wife to live with him, but in case she refuse, he shall make his addresses to the 
Oeneral Court of Commissioners.”— E. I. Col. Eec., 1, 812. Ann Talman, the divorced 
wife of Peter, referred to, was later more than once whipped for her misconduct: 
ibid., n, 137, 188. 

^DuiuraBJ, Gleanings from the Judicial Hist, of B. I., 35. 
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missioners/ then in the colony, she says: ‘‘I was upon the 
death of my father sent to London by my mother in much 
sorrow and grief e of spiritt, and then taken by one John 
Hickes vnknown to any of my friends, and by the said BtLckes 
privately married in the vnder Church of Paules, called Saint 
Faith’s Church, and in a little while after, to my great grief e, 
brought to New England, when I was betweene thirteene 
and fourteene years of age.” After living two years and a 
half at Weymouth the pair came to Rhode Island in 1640. 
‘‘Not long after,” Horod continues, “there happened a dif- 
ference betweene the said John Hickes and myselfe, soe that 
the authority that then was vnder grace, saw cause to part 
vs, and ordered I should have the estate sent me by my 
mother.” Evidently she was allowed to resume her maiden 
name. Here we catch a glimpse of the earliest known divorce 
in Rhode Island. After the separation Hickes fled to the 
Dutch,® taking with him, in defiance of the court’s order, 
most of the wife’s property. Thus she was “put to great 
hardshipe and straight;” for she was friendless and “not 
brought up to labour.” To gain a maintenance, therefore, 
without any formal celebration or other proceedings, she 
allowed herself to be “ drawne by Q*eorge Gardener,” and 
lived with him as his wife, being so reputed by the neigh- 
bors, for near twenty years, bearing him “many children.” 
Clearly, as further shown by the testimony, we have here a 
case of “common-law” marriage. Yet during this time 
Horod alleges she had “much oppression of spiritt” regard- 
ing her questionable condition; but Gardener, who had 
enjoyed the remnant of her estate and all her labor, refused 
either to allow her a separate support or to cease to trouble 
her. So in her distress of mind she appealed to the com- 

1 Caxr, Cartwright, and Maverick. 

2 la this the same “ John Hicks ” who in New Netherland obtained a divorce in 
1655? See sec. iii, below. 
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missioners for relief, asking separate maintenance for her- 
self and child, and that “hee may bee restrained from ever 
meddling with ” her. The commissioners referred the matter 
to the governor, requesting him to ‘‘doe justice to the poore 
petitioner;” and the governor placed it in the hands of the 
assembly. That body was without compassion ; for the woman 
had “impudently” discovered “her owne nakedness.” She 
and her partner were treated as ordinary offenders, being 
each fined twenty pounds, and warned henceforth not “to 
lead soe scandalous a life, lest they feel the extreamest 
penalty that either is or shall be provided in such cases.” ^ 

To this same eventful year, 1667, belongs the only case 
of partial divorce yet discovered. Kichard and Mary Pray 
joined in a petition asking a complete dissolution of their 
nuptial bond. The assembly denied their prayer, but 
allowed them to live apart without the right of remarriage.® 
On the powers of the general court at this time Arnold 
makes the following comment: “Not only were divorces 
granted and a separate maintenance awarded to the wife, 
but the whole property of the husband was attached and 
held by the Assembly, until the provisions of the decree 
had been satisfied. In the case of John Porter .... they 
went even further, and annulled all transfers of property 
.... made by him since the separation from his wife, 
which had not already been recorded. Upon his settling a 
satisfactory estate upon his wife these disabilities were 
removed.”® 


IE. J. Col. Bec.y n, 99 At the same time, with astonishmg: inconsistency, it 
was enacted that similar offenders shall he amenable to the laws punishing fornica- 
tion, which are made more stringent; but all present reputed marriages are declared 
valid and the children legitimate (10^ 105). By this rule Horod and George should 
either have been regularly divorced or ordered to cohabit as husband and wife, lu 
any event their punishment was uzgust. 

2jrz>id., 188, 189. In the same year Bobert Ck>lweU got a divorce from his wife 
Mary: i&id., 204. 

8 Abnold, But. of B, I., 1, 820. This case came before the assembly in 1665 : B.I, 
Col. Bec.t n, 119-21; cf. Bubfbb, Cleanings from the Judicial HUt. of B. J., 35. 
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After the establishni'ent of the royal charter the ordinary 
jurisdiction in divorce matters was vested in the court of 
trials, composed of the governor and assistants who formed 
a part of the assembly; but the latter body continued to 
act when it saw fit. But ‘‘it would seem,” says Arnold, 
“that the separate powers of the magistrates were not dis- 
tinctly defined or well understood, for a censure was passed 
upon John Grreen, Assistant of Warwick, for having granted, 

, by his own authority, a bill of divorce. This proceeding 
^ was sharply reproved by the Assembly, as being a usurpa- 
tion of judicial power in superseding the action of the Court 
of Trials. The town of Warwick declared the divorce to be 
legal, and protested against this censure upon their leader.’” 
In this case it may perhaps be right to infer that a reminis- 
cence existed of the order of 1666, already cited, vesting 
jurisdiction in the principal cases of divorce in a single 
“town” or “general” magistrate, the latter term applying 
to an “assistant” under the royal charter. The assembly in 
1676 released John Belou “from all matrimonial engage- 
ments” to his wife Hannah.^ An entry in the records of 
Muddy Kiver, Mass., for July 30 of the same year, informs 
us that John “Lewis came from Hoad Island where his wife 
gave him a paper of dismission from her in Novr. last & 
Kbertie to marrie another woman & he is now engaged to 
y® widow Williams to marry her, by theire own confessions.”® 

In 1683 we have an interesting example of the summary 
punishment of a divorced man by the legislature, doubtless 
for the misconduct which led to the decree. “The power 
of the Assembly to expel its members was rarely exercised, 

1 Abnold, Hist, of B. J., I, S65 (Nov., 1672) . This bill was granted to Richard and 
Mary Pray, whom the assembly had permitted to live apart in 1667: B» I. Col. Bee., 
n,479. 

a/bid. (1664r-77), 548. 

8The entry is marked *^retamed to county court Early Beeords of Muddy 
Biver^ 69. 
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but at the adjourned session, a deputy from Warwick, 
against whom complaints were brought and a divorce 
granted on petition of his wife,” at this time, “was deemed 
imfit to hold his seat, and was therefore expelled.”^ Two 
years thereafter a law was passed making “five years neglect 
or absence of either party” a ground for divorce;^ but the 
period was extended to seven years in 1749/ 

According to Judge Durfee, after power to grant divorces 
came to the superior court in 1747* the jurisdiction of the 
assembly “languished;” but “it continued, nevertheless, to 
be invoked in exceptional cases,® which either were not 
provided for by the statute or were too fiimsey or too 
whimsical for judicial treatment. There is an uncanny 
tradition, still vaguely surviving, that in such cases grave 
legislators were sometimes plied in the lobby with solicita- 
tions and arguments too peculiar for public discussion. 
After the constitution the more usual course for the 
assembly was, not to hear the petition, but to authorize the 
supreme court to hear it by special act, if without such act 
the court was incompetent. Divorces, however, were granted 
as late as 1860. In January, 1861, the assembly had several 
petitions pending before it and transferred them, together 
with all documents and depositions in support of them, to 
the supreme court, ‘where,’ the resolution of transfer tartly 

1 Abnol3>, op* cit*^ 1, 470 (June, 1683). 2 ibid*^ 483 (1686). 

8 See Acts and Laws (Newport, 1767), 74, containing the changes made in 1749 
and 1754. The superior court is authorized in its discretion to grant alimony from 
the husband's estate. 

^In that year the court of trials, composed of the governor and assistants or 
councillors, which with no essential change in composition and functions had 
existed from about 1644, was superseded by a regular law tribunal, the superior 
court of judicature ; Arnold, op, cit., II, 157. But already in 1729 a “ Superior 
Court,” composed of at least five members of the upper branch of the legislature, 
and apparently lower than the court of trials, was established : ihid.^ 90. In general 
on the various stages in the history of the court of trials, see ibid., 1, 210 O&il), 302 
(1663-64), 460 (1680) ; II, 16 a704). 

Bln Oct., 1749, a divorce was granted by the assembly; and this is the first 
Arnold had noticed, probably meaning in that period: op. oit., II, 175. 
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remarks, ^tke said petitions 
the same time authorized 
them.”^ 


should have been filed,’ and at 
and required the court to try 


II. ENGLISH DIVOEOE LAWS IN ABEYANCE IN THE 
SOUTHEEN COLONIES 

It is an established principle of jurisprudence that colo- 
nists settling in an uninhabited land take with them all the 
laws of the mother-country which are suited to their new 
circumstances.^ This doctrine is sustained by the decisions 
of the courts.® It follows, according to the views strongly 
supported by Bishop, “that all such laws of England, re- 
lating to marriage and divorce, by whatsoever names there 
known, are, as they existed at the respective times of the 
settlements here, common law in our several states.”^ The 
law of divorce which the American colonists brought with 
them in the seventeenth century allowed a separation from 
bed and board by decree of an ecclesiastical court, and for 
two causes only, adultery and cruelty. Absolute divorce 
was not recognized. But while the colonists carried with 
them the English law, they did not bring likewise the Eng- 
lish courts. Therefore it “results that these laws can practi- 
cally be administered with us only as far and as fast as 
tribunals are established«on which, directly or by implication. 


1 Duefeb, Glecmings from the Judicial Hist, of B. I., 85, 36. See Laws of B, I. 
(1851), 796, where petitions for divorce on account of wilful desertion are transferred 
by the assembly to the supreme court; and similar reference, ibid, (1846), 57, 85. 

2 Bishop, Mar,^ Dw., and 8ep.^ I, § 116. “ If an uninhabited country is discovered 
and planted by British subjects, the English laws are said to be in force there, for 
the law is the birthright of every subject.”— Stoey, Commentaries, I, §§147 ff. Of, 
Kent, Commentaries, I, 343, 478; and Blaokstonb, Commentaries, 1, 107, who regards 
the<<;olonies as a conquered country. 

8 Bishop, First Booh, §§ 51-59; idem. Mar,, Div,, and Sep., I, §117. 

^The expression “ all laws ” is used advisedly. Though “ in some of the Ameri- 
can cases the term ‘ common law ’ is used, the broad meaning of the term, not its 
narrow and technical one, is intended.”— Bishop, M*ar., Div,, and Sep., I, §119; citing 
C. V . Knowlton, 2 Mass. Bep,, 530, 534: Sackett v. Sackett, 8 Piokbeing, Beports, 309, 
S16. Cf. Jbfpbeson, Works, VT, 65; VIH, 374, 379; IX, 282. 
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is conferred the jurisdiction.” The laws slumber, so to 
speak, until quickened through the creation of courts by the 
legislature, ‘^Between the arrival in a colony of the law 
from the mother-country, and the organization of courts for 
its enforcement, some space of time must intervene. And 
during such space the law must be practically in abeyance, 
or inoperative.” Should a “tribunal be created with juris- 
diction extending to a part only of the law, such part will 
become operative, but the rest will remain inert as before,”^ 
Besides, for our present purpose it is highly important to 
note that the English courts “have specifically held, that the 
matrimonial law of the ecclesiastical tribunals is a branch of 
the law which colonists take with them.”® 

Since, therefore, the church courts were never established 
in any of our American provinces, it follows by the foregoing 
rule that there was no tribunal competent to decree a divorce 
or separation in such of them as had not assigned the juris- 
diction in question to some other body. This was the case 
throughout the southern colonies. Their statute books are 
entirely silent on the subject of divorce jurisdiction. Judi- 
cial separations from bed and board did not exist; nor prior 
to the Kevolution has there been discovered a single case of 
absolute divorce by legislative act — a practice so common in 
New England during the same period — ^although Parliament 
had set the example before the close of the seventeenth cen- 
tury. On the other hand, separations by mutual consent, or 
on account of bad conduct, or parol® separations in some 
form, did occur, as they silways do occur in any society; and 
it is from the meager records of judicial actions regarding 

1 Bishop, ojp. I, §§ 115-37, where the authorities for each step in the argu- 

ment are cited. 

2 §§119, 109. See Latour u. Teesdale, 8 Taunt., JSnff, Com. Pleas Bep,y 830; 
3Etexu. Brampton, 10 East, King^s Bench Eejp., 282; Oaterall v Oaterall, 1 Eos., Ec., 
680, 581; and Lauderdale Peerage Case, 10 Law BeportSy 744, 745. 

»On “parol separation ” see Bishop, Mar,, Div., cmd 8ep., I, §§1203-52. 
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separate maintenance in sncli cases that one learns some- 
thing concerning the state of southern law and custom be- 
fore the Revolution. 

In Virginia we find the county court, which had gained 
a share of the equity jurisdiction,^ hearing and granting 
petitions for separate alimony. Thus in 1691 the prayer 
^^of Ruth Fulcher for separate maintenance against her hus- 
band, John Fulcher,” was referred by the governor and 
council, constituting the “general court,” ^ to the justices of 
a county court, “who, after hearing the testimony, decided in 
favour of the plaintiff.”® 

Now, by the English law alimony could not be granted 
in an independent action, but only as incident to a divorce 
by decree of the ecclesiastical court. Moreover, in Virginia 
no colonial statute had ever conferred this portion of the 
ecclesiastical jurisdiction upon the local courts or upon any 
other tribunal. How, then, consistently with the principles 
just stated, could a petition for separate maintenance be en- 
tertained by the county magistrates as falling within their 
equity jurisdiction? From two decisions in the early part 
of the present century the dual innovation is represented as 
the result of justifiable self-help under the stress of circum- 
stances; while, in the absence of a statute authorizing it, 
the assumption of the power of the ecclesiastical court by the 
equity tribunal is looked upon as a natural and logical 
course. In the first of these cases, arising in 1810, the 
superior court of chancery affirms its own jurisdiction in 
suits for alimony. The chancellor, after conceding that 
the authorities are in doubt and divided, holds “that in 
every well-regulated government there must somewhere exist 
a power of affording a remedy where the law affords none; 

iHbning, Stat, I, 303; V, 491. 

2 This court was so called since 1662; Hbninq, 11,58; cf. So'WAXD^ Local 
Const. Hist., 1, 390 ff. 

s June 16, 1691 : P alme r, Calendar of Va. State Papers, I, 29. 
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and this pectiliarly belongs to a court of equity ; and as hus- 
band and wife are considered as one person in law, it is evi- 
dent that in this case the law can afford no remedy; which is 
universally admitted to be a sufficient ground to give this 
court jurisdiction, and therefore it must entertain the bill.”^ 

Thirteen years later this “reasoning of the chancellor on 
the point of jurisdiction” is pronoxmced “sound,” in a suit 
for separate maintenance which was carried from the chan- 
cery court of Fredericksburg to the Virginia court of appeals. 
In his opinion Judge Carr says: “I find no case with us, in 
which the subject has been before this court. Having no 
Ecclesiastical Tribunal, the powers of that court seem to have 
been considered as vesting originally in the old General 
Court. Prom thence, some of them have been distributed 

to other courts, as they were branched out I know of 

no law which has given to any court the trial of matrimonial 
causes, except so far as relates to incestuous marriages, as to 
which a power is given to the Court of Chancery to annul 
them.” Judge Tucker, he continues, in his edition of Black- 
stone,^ “says with respect to suits for alimony after a divorce 
a mensa et thoro, as there is no court in Virginia which 
possesses jurisdiction in such cases, there can be no room 
for suits of this nature ; unless, perhaps, the High Court of 
Chancery should sustain them as incidental to its equitable 
jurisdiction.” “I believe,” adds Judge Carr, “that in prac- 
tice the County Courts, sitting as courts of equity, have 
assumed the power of giving separate maintenance in cases 
of separation; but by what rule they have been regulated, I 
know not.” ® 

1 Case of Purcell v. I^irceU (1810) , i Hbn. ash) Munf., Reports, 506-19. “ It is not 
commonly thus assumed that a court of equity will take jurisdiction of a subject 
simply because the common law tribunals do not,”— Bishop, Jfar., and Seip., 
I, §1398, note 5; Stoby, Equity Jurisprudence j §62. 

STiroKBE, Blaclestone'8 Oommevdaries (1803), III, 94, 

sCase of Almond v. Almond (1823), 4 Raitd., Re^., 662-68; also in 15 Am. 
cUions^ 781. 
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But the colonial and state courts of equity, in “exercising 
the authority, not of granting divorces, but alimony, where 
the latter was the only relief prayed,” seem to have acted 
contrary to the more approved legal rule ; and Bishop sug- 
gests that their course may have been influenced by a mis- 
understanding of the policy of the commonwealth. In the 
time of Cromwell “the ecclesiastical courts were abolished; 
thereupon the equity judges were expressly authorized, it 
appears by a clause in their commissions,^ to decide causes 
of alimony, and after the Restoration their decrees were by 
statute confirmed. Misapprehensions of this matter have 
sometimes led to the inference that the equity courts took 
cognizance of the question simply as of their own appropri- 
ate jurisdiction, because of the extinguishment of ecclesias- 
tical tribunals, or as succeeding to them. But this obviously 
was not so; since, had the jurisdiction been theirs, they 
would have exercised it as well when there were ecclesiasti- 
cal courts as when there were none, for the latter never 
claimed it, their alimony being only an incident in the 
divorce suit; and since any jurisdiction which they might 
assume as successors of the defunct ecclesiastical courts 
could have been only to decide causes of divorce, with 
their incidental alimony, not to grant an alimony before 
unknown.” The granting of separate alimony without a 
divorce is now common in the states;^ and, from whatever 
source the courts have derived their power, it is entirely 
justifiable as satisfying a social need In the absence of 
statutory sanction justice may demand that some existing 
body shall promptly grant relief; though it is doubtless 
true that the authority to do so cannot be logically assumed 

1 Bishop, op, cit., I, §§ 1394, 1396; following Fonblanqtjb, BqvztVy 97, note. In 
Helms V. Franoiscus, 12 Blajid, 544 £E., it is taken for granted that the equity 
judges of the commonwealth assumed the jurisdiction in question as naturally com- 
ing to them ; nothing is said of a statute conferring it. 

2 The subject is worked out in detail by Bishop, op. cif., I, §§ 1883-1421. 
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as the legitimate inheritance of equity tribunals from the 
ecclesiastical courts. 

The colonial law of Maryland on the subject does not 
differ essentially from that of Virginia, although there are 
some divergences of interest. Judicial divorces were not 
granted. A number of early cases show that the high court 
of chancery took cognizance of suits for separate alimony as 
naturally belonging to its jurisdiction in the absence of 
ecclesiastical courts. Of these perhaps the most important 
for the facts presented, though the precise ground of the 
judgment is not clearly expressed, is the action of Galwith 
V. Q-alwith which in 1689 came before the provincial court 
on appeal from the court of Calvert cotmty. The record of 
the lower tribunal states that at the June term, 1686, “the 
appellee, being the wife of the appellant,” presented a peti- 
tion ‘‘setting forth, that within a few years certain false, evil, 
and scandalous reports were raised and spread abroad against 
her by some malicious persons,” causing “great dissention 
and difference between her husband and herself, insomuch 
that he refused to entertain her in his house, or allow her a 
competent maintenance elsewhere, by which she was reduced 
to great poverty and want.” Whereupon, in June, 1684, 
she “applied to the county court for relief and redress 
therein, at which time the court hearing and considering the 
premises, granted an order that her husband should allow 
.... her 2000 wt. of tobacco for her maintenance the year 
next ensuing,” Now the “year was completed and ended, 
and her said husband not being reconciled nor willing” to 
take back either herself or the child, “which she hitherto 
had maintained,” she “would in a short time be brought to 
extreme poverty and necessity without further assistance 
from the court.” Therefore she prayed that the court would 
give order that her husband might “take her home to dwell 
with him, which she was desirous to do, or else that he 
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miglit be enjoined to allow her a competent maintenance for 
herself and child.” Accordingly the ‘^said John Galwith” 
was commanded to “take home his said wife Jane Galwith, 
to dwell with him as man and wife ought to do; otherwise 
to allow .... her 3000 wt. of tobacco a year, commencing 
from that day.” 

John then appealed to the higher tribunal, assigning for 
errors: (1) that the county court passed judgment against 
him upon reading the petition without calling him to answer, 
“so that he is condemned unheard contrary to the law, and 
against the statute of Magna Charta;^^ (2) that the county 
court had “no jurisdiction of the matter in difference . . . , , 
being touching Alimony, which is not recoverable there but 
in chancery, or the court of the ordinary;” (3) that the 
county court cannot take “cognizance of matters relating to 
causes of separation and divorce between man and wife, but 
such matters are only triable and examinable in the court of 
the ordinary,’” The judgment was reversed, but on what 
particular ground we are not told; so that from the apparent 
inconsistency of the last two specifications, one might be in 
doubt, were the fact not well established, whether the high 
court of chancery had jurisdiction; for surely aUmony is 
strictly a matter “relating to causes of separation and 
divorce,” cognizance of which is said in the report to belong 
in effect to the bishop of London as ordinary. One point, 
however, seems clear: the county court had no power in 
such causes; and that is what one would infer according 
to the doctrine of the Virginia judges before quoted; for, 
unlike the county courts of Virginia, those of Maryland had 
no equity jurisdiction.^ 

1 Case of Galwitli v, Galwith, 4 Haebis and MoH3BaiEY, BeporU, 477, 478. 

2 The act of 1639, engrossed hut not finally approved, gave the so-called “ county 
court” power in certain matrimonial causes belonging properly to ecclesiastical 
courts: but this tribunal was really the predecessor of the provincial court: Boz- 
MAN, Biat. of Md., 106, 128, 129, 131, 604. 
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Some other decisions of a later date throw light on the 
colonial practice. In Macnamara’s case, involving alimony, 
decided before the Revolution, “the defendant claimed an 
appeal to the Arches Court in England. His right thereto 
seems to have been acknowledged, it does not appear on what 
principle.”^ Again, in 1828, it was declared in Eamshill v. 
Murray that “there never having been an ecclesiastical court, 
and no power to grant a divorce by annulling for any cause, 
a contract of marriage which was originally valid ever hav- 
ing been conferred upon any of the courts of justice, it fol- 
lows that a divorce can only be granted by an act of the 
general assembly;” but in the provincial era alimony was 
customarily granted by the court of chancery.^ Similar 
evidence two years later is afforded by the opinion in Helms 
V. Franciscus, where the parties had a written agreement to 
live apart. In the absence of the ecclesiastical court it is 
ajffirmed, “the high court of chancery always had, even tinder 
the provincial government, entire jurisdiction of such claims 
for alimony, or for separate maintenance out of the husband’s 
estate founded on his misconduct,” but chancery may not 
meddle with causes of marriage and divorce. Moreover, it is 
laid down, apparently as the rule in the colonial as well as 
in the modern period, that separate maintenance may he 
assigned by the equity court only on the two grounds of 
misconduct admitted in the ecclesiastical tribunals as proper 
reasons for a divorce a mensa et thoro.^ It may also be 
noted that the jurisdiction in suits for alimony, assumed 
prior to the Revolution by the courts of equity, was later 
confirmed by statute. In 1777 it was enacted that the 

1 Macnamara’s case, 2 BiiAND, 566, note: Bxshof, op. cit, I, §1396 n. 3. 

2 Case of FamshiU v, Murray, 1 BLA]srD, 479 S , ; 18 Am. Decisions^ 344-50. Cf. the 
case of XJtterton v. Tewsh, FBEGtrsON’s Reports of Consist. Court of 8c, (1811), 23. 

8 That is, for cruelty and adultery: case of Helms v. Franciscus (1830), 2 BiiAnd, 
544 ; 20 Am, Decisions^ 402 jff. Cf, the case of Wallingsford v. Wallingsford, 6 Hab. 

AND JT., 485. 
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chancellor shall and may hear and determine all causes 
for alimony, in as full and ample a manner as such causes 
could be heard and determined by the laws of England in 
the ecclesiastical courts there.” ^ Commenting on this act 
Bishop remarks that ‘‘as the ecclesiastical courts in England 
had no power over alimony except in connection with divorce, 
it would not have been an extravagant interpretation to derive 
from this statute authority to decree both divorce and ali- 
mony, to the extent exercised in those courts. But it was 
held, instead, that the wife could have under it the sort of 
alimony we are considering, for any cause authorizing in 
England a divorce from bed and board, and even sometimes 
for other causes;^ yet not the divorce.”® 

It is just possible, finally, that absolute divorces were 
granted in Maryland by the colonial assembly — a common 
practice after the Eevolution. “In this state,” it was held 
in 1829, “the act of divorcing man and wife has been per- 
formed by the legislature, for the want, perhaps, of ecclesi- 
astical authority to effect it, or borrowing, perchance, the 

power from the parliament of G-reat Britain However 

this may be, divorces in this state, from the earliest times 
have emanated from the general assembly, and can now be 
viewed in no other light than as regular exertions of legisla- 
tive power.” But no evidence is forthcommg for the “earli- 
est times. 

1 By the same act it is provided that “ the general court may inquire into, hear 
and determine, either on indictment or petition of either of the parties, the validity 
of any marriage, and may declare any marriage, contrary to the table in this act 
[table of forbidden degrees] or any second marriage, the first subsisting, null and 
void,” with appeal to the “ court of appeals.”--iatos of Md. (Annapolis, 1799), I, 
Feb., 1777, c. xii, par. xiv, xv. 

2 Jamison v. Jamison, 4 ILfd. Ch.y 289, 295. This case is thus more liberal than 
Helms V. Franciscos just cited. 

8 Bishop, op. off., I, §1396. Cf. Hewitt w. Hewitt, 1 Bland, 101: Crane u. Megin- 
nis, 1 Q-ill and J., 463, or 19 Am. DeciaumSy 237; Wright v. Wright’s Lessee, 2 jSfd,, 
429, or 56 Am. Decisions., 723. 

^Case of Crane u. Meginnis, 1 Gill and J., 468; 19 Am. Decisions^ 237-42. Qf, 
also Wright v. Wright’s Lessee, 2 Jlfd., 429, or 56 Am. Decisions., 723-33. 
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The law and custom prevailing in the CaroKnas are in 
harmony with those of Virginia and Maryland, and need not 
here be considered. The same is probably true of Georgia, 
as appears from the case of Head u Head, which will receive 
some notice in another connection.^ From the opinion in 
this suit we infer that in the colonial period the English 
common law, including the law administered by the ecclesi- 
astical courts, governed the subject of divorce. By an act 
of February 25, 1784, the common law and such statutes as 
were in force “in the Province of Georgia in 1776, so far as 
they were not contrary to the constitution, laws, and form 
of government of the state,” were adopted. Accordingly, up 
to 1784 an absolute divorce could not be given, and the only 
causes recognized for a partial divorce were those of the 
common law. But even such limited divorces were not 
granted; for there had been no legislation on the subject, 
and therefore no courts existed in the colony competent to 
act. Through exercise of its sovereign power the legislature 
might, indeed, have granted divorces, partial or complete, 
after the British model; and accordmg to the opinion in this 
case the legislature had exercised this function for some time 
prior to 1798, when the constitution transferred the primary 
jurisdiction in all oases from the legislative body to the 
courts. “We have searched in vain,” says Justice Nisbet, 
“for any legislation upon the law of divorce before 1798. 
If the legislature had passed laws declaring what would be 
good cause for divorce at any time anterior to 1798, without 
controversy those laws would have repealed the common law, 
and the legal principles mentioned in the constitution would 
have been referable to them. But there were no such laws 
passed. It is true that, before 1798, the legislature .... 

did grant divorces upon special application These 

acts do not even exhibit the grounds upon which they were 

1 See chap, xvii, sec. ii. 
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passed” Thus far the judge, apparently, is speaking of the 
period between the Revolution and the constitution of 1798. 
We are not told by him whether any legislative divorces 
were granted in the colonial era, though that is highly 
improbable. At any rate, it is nearly certain that the com- 
mon law was not repealed by any provincial statute. For 
‘‘no such laws have come down to us. If there were any 
.... they are too deeply buried beneath the deposits of 
time for our power of revelation;” though, probably, a “dili- 
gent search in the colonial records preserved in England, 
but not accessible to this court, might convict us of error. 

III. ARBITRATION AND DIVORCE IN THE MIDDLE COLONIES 

Touching the question of divorce the Middle Colonies 
held a place much closer to the extreme conservatism of the 
South than to the broad liberalism of New England. In 
New Netherland, indeed, it was natural that the Reforma- 
tion doctrines on this subject should prevail. The civil 
courts exercised every kind of matrimonial jurisdiction. 
Already we have seen them trying cases of breach of prom- 
ise and annulling marriages for the lack of legal forms.^ So 
also they possessed full power to dissolve the nuptial bond. 

As early as 1655 John Hicks obtained a divorce on 
account of his wife’s adultery, with leave to remarry. Two 
years later John George Baldingh was granted a similar 
decree on the same ground. Anneke Adriaens was released 
from her husband for bigamy in 1664.® In 1674, the year 
of interregnum. Governor Oolve, with the fiscal and council, 
heard the petition of Oatrina Lane for “letters of divorce” 

1 Case of Head v. Head (1847) , 2 Kelly, Georgia R&ports^ 191-211; Qf, on the 
same point, Finch v. Finch, 14 Got., 362: and Brown v, Westbrook, 27 Got., 102, which 
varies from the two other decisions. 

2 See chap, ziv, above. 

8 These three cases are in the New York Colonial M88., 1680-1664: Dutch: Part 
First, VI, 49; VIII, 415, 417, 419; X, 291, 293. They were first brought to light by 
Cowley, Our Divorce Courts^ 32, 83. 
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from her husband Daniel, who, being accused of committing 
a heinous crime, had broken jail and absconded. After due 
consideration, the court ordered that a ‘^divorce and sepa- 
ration” should be granted if the husband do not within six 
months appear and ‘‘purge” himself of the charge.^ The 
allowance of this delay before a decree of divorce shall take 
effect, in case of absence of the defendant, appears to be the 
rule ; for in the same year the prayer of Abigail Messenger, 
deserted wife of Richard Darlin, for divorce with the privi- 
lege of remarriage, is for “cogent reasons, provisionally post- 
poned .... six months, during which time the supplicant’s 
husband is commanded to purge himself from this accusa- 
tion,” or in default the supplicant shall be permitted to urge 
her suit.^ Thirteen years earlier Laers, the Finnish priest 
who later got himself into trouble by performing his own 
wedding ceremony, is said, in a “meeting,” to have secured 
a divorce from his wife on account of her elopement with 
Jacob Jongh.® 

In 1659 we find what appears to be a cause of separation 
from bed and board with assignment of alimony. Since 
“Nicolaas Velthuyzen cannot resolve to live any more in 
love with his wife,” therefore it is decreed “ that he shall 
provisionally supply her with one fat hog, two skepels of 
maize, according to his own offer for her support, and fur- 
ther disposition shall be made for the maintenance of her 
and her children.”* To this same year, also, belongs a case 

iThis was a case of alleged incest: O'CaliiAOHAn, Doc. BeZ. to Coh N, 7., 
11,704. 

2 Case of desertion and adultery; N. Y, Col. MSS, (translation from the Dutch), 
XXin, 248; also, with slightly different translation, in O'Callaghan, op, cit,^ n, 730. 

3 Case of elopement with adultery, Dec. 15, 1661 : Gbbahd, The Old Stadt JSuys, 
386, 387; also in O'Callaghan, op, cit., Xll, 359, where we read: “This fine priest 
demanded with great circumstantiality in the above-mentioned meeting a decree of 
divorce on account of his wife's flight and received the same, subject to your Honors’ 
approval, on the 15ti» of December ” (letter from Beeckman to Sti^rvesant and 
others, dated at Altona, South Biver, Eeb. 1, 1662). 

^Records of New Amsterdam, in, 73. 
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which seems to be the complement of the English action for 
jactitation. The plaintiff brings suit because the defendant 
has privately accused him of having another wife; where- 
upon the court orders the accuser to prove his charge,^ 
There is also mention of a separation by mutual agreement 
made originally before the local commissaries at Albany. 
A record of the higher court at New York in 1670 recites: 
“Whereas strife and difference hath arisen betweene Albert 
Andriesen and Gertruyde Vosburgh his wife with y® which 
y® commissary es at Albany being acquainted” and, finding 
their “IncKnations averse from living together as man and 
wife ought to doe they did by consent make an Agreement 
of their Seperation as likewise how their estates are to be 
divided betweene them.” Therefore the court doth “Katifye 
and Confirme what hath beene Already ordered as to that 
perticular by y® which each party e is to res[t] satisfyed 
without giving any further trouble upon this occasion.”® 
“Tender parents,” writes Mrs. Earle, “could not unduly 
shelter a daughter who had left her husband’s bed and 
board. He could promptly apply to the court for an order 
for her return to him, and an injunction to her parents 
against harboring her. It has been plain to see in all such 
cases which I have chanced upon in colonial records that the 
Court had a strong leaning towards the husband’s side of the 
case.”® This fact appears in a case coming before the local 
authorities of New Amsterdam in 1666, which, moreover, 
affords an illustration of the sensible Dutch custom of arbi- 
tration in such domestic differences. A trouble having 
arisen between Arent Jureaensen Lantsman and his spouse 
Beletje, the burgomasters and schepens refer the matter for 
adjustment “to reverend Dome. Johannes Megapolenses and 

1 70. Of, ibid.i 370 (1661), for mention of a case of seduction. 

2 At “Sort James in New Yorke the 24:th day of October 1670.”— MuNSiUaL, 
AnnaU of Albany^ IV, 20. 

sEablb, Colonial Days in Old New York^ 48. 
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Dome. Samuel Driesius.” If the arbitrators fail to settle 
the diflSiculty by next court day, warning is given that ‘‘pro- 
ceedings may be expected according to the Style and cus- 
tom of law, as an example to other evil housekeepers.” 
Later Lantsman avers that his wife’s parents will not listen 
to the arbitrators; and so he prays that the court may order 
his wife to return to him. Thereupon Beletje appears and 
says she will not return because her husband has often 
broken his promises to amend. So the court takes a hand 
on the husband’s behalf, forbidding the wife’s father, Lodo- 
wyck Pas, to keep her above fourteen days, during which 
time the consorts must be reconciled or else apply to the 
court again. At the same time Lantsman is duly warned 
that if further complaint of bad behavior be made, he shall 
be handed over to the “Honorable Governor General to be 
punished by his Honor in such manner whether by separa- 
tion from bed and board imprisonment or otherwise as by 
his Honor shall then be deemed proper as an example to 
other householders.” But the wife’s parent seems to have 
disregarded the mandate. For, later, sworn jurymen decide 
that “Beletje Lodowyck” must return to her husband, and 
that her father shall no longer harbor her without the hus- 
band’s consent; and this verdict is approved by the court.^ 
“A curious feature of this marriage quarrel,” adds Mrs. 
Earle, “is the fact that this Lantsman, who was so deter- 
mined to retain his wife, had been more than recreant about 

iFor this case (July 11, 1665) see VALUNTiNn, Manual of the Corporation (1852), 
486, 487, 489, 494. 

Some further details are given in the Becords of New ^meferdam, V, 262-65; 

Lodowyck Pas, his wife and daughter (the wife of Arent Jurriaansen Lantsman), 
entering the aforesaid Lantsman’s wife's request to he divorced from her husband, as 
she cannot keep house with him. Decreed to posti>one the matter until the next 
court day when the said Lantsman is to be heard and the aforesaid Lodowyck Pas 
was allowed to retain his daughter with him during that time '' (262). Then Beletje 
produces a remonstrance against being obliged to go to her husband (263). Lants- 
man next appears, and is ordered to produce his witnesses by next court day (264, 
265). No farther mention of the matter appears in these documents. Whether the 
proceedings just indicated were preliminary or after failure of arbitration is, of 
course, not clear; but the former seems more probable. 




380 


Matrimonial Institutions 


marrying her. The banns had been published, the wedding- 
day set, but Bridegroom Lantsman did not appear. Upon 
being hunted up and reprimanded, his only projBPered excuse 
was the very simple one that his clothes were not ready.” ^ 
A few other cases of separation, occasionally with arbi- 
tration, have been gleaned, some of them occurring long 
after the English rule began. For example, William Hallet 
petitions “that his wife may be obliged to live with him 
agreeably to the decision of referees, or in the case of her 
refusal to comply, that he be granted a divorce.”^ Whether 
his prayer was allowed we are not told. In 1697 Daniel 
Vanolinda prayed “that his wife be ‘ordyred to go and live 
with him where he thinks convenient.’ The wife’s father 
was promptly notified by the Albany magistrates that he was 
‘discharged to shelter her in his house or elsewhere, upon 
Penalty as he will answer at his Perill;’ and she returned 
to her husband.”® The same writer from whom the record 
of this case is borrowed says “Nicasius de Sille, magistrate 
of New Utrecht and poet of New Netherland, separated his 
Kfe from that of his wife because — so he said — she spent 
too much money,” and also because “ she was too fond of 
schnapps, — ^which her respected later life did not confirm.”^ 
Likewise “when Anniatje Fabritius requested an order of 
court for her husband to vacate her house with a view of 
final separation from him, it was decided by the arbitrators 
that no legal steps should be taken, but that ‘the parties 
comport themselves as they ought, in order that they win 
back each others affections, leaving each other in meanwhile 
unmolested’ — which was very sensible advice. Another 
married pair having ‘met with great discouragement’ (which 
is certainly a most polite expression to employ on such a 

iEablb, op. cit ,^ 49. 

ajTeto York Col, M88,^ XXTTI; Calendfir of Hist, Man, (1664-1776), 26; cf,ihid,^ 
XXm, 269, 390; XXV, 84, 85. 

sEaslb, op, citi 48, 49. 
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subject), agreed each to go his and her way, after an exact 
halving of all their possessions.”^ But the most remarkable 
case of reconciliation through help of the court is that of 
Anneke Schaets, daughter of Domine Schaets, first min- 
ister at Fort Orange. It seems, according to Mrs, Earle, 
that her conduct had in some way scandalized her father’s 
congregation, so that she “refrained from contaminating 
attendance at communion;” whereupon the dominie, out of 
resentment, quarreled with the brethren and persisted in 
“ripping up new differences and offences.” At last, after 
being removed from his clerical o£B.ce for disobeying a judi- 
cial summons, matters were adjusted, Anneke “was ordered 
off to New York to her husband, ‘with a letter of recom- 
mendation; and as she was so headstrong, and would not 
depart without the Sheriff's and Constable’s interference, her 
disobedience was annexed to the letter.’” The record of 
the court made in July, 1681, runs as follows: “Tho: Da- 
vidts© promisses to conduct himself well and honorably 
towards his wife Anneke Schaets, to Love and never neg- 
lect her, but faithfully and properly to maintain and support 
her with her children according to his means, hereby making 
null and void all questions that have occurred and transpired 
between them, but are entirely reconciled: and for the better 
assurance of his real Intention and good Kesolution to ob- 
serve the same, he requests that two good men be named to 
oversee his conduct at New York towards his said wife, being 
entirely disposed and inclined to live honorably and well 
with her as a Christian man ought, subjecting himself will- 
ingly to the rule and censure of the said men. On the other 
hand his wife Anneke Schaets, promises also to conduct her- 
self quietly and well and to accompany him to New York 
with her children and property, not to leave him any more, 
but to serve and help him and with him to share the sweets 


iJTWd. 
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and the sours as becomes a Christian spouse: Requesting all 
differences which had ever existed between them both may 
be hereby quashed and brougt no more to light or cast up, 
as she on her side is heartily disposed to. Their Worships 
of the Court Recommend parties on both Sides to observe 
strictly their Reconciliation now made.”^ 

If one may judge from the scattered fragments of court 
records thus preserved, the little settlements in New Nether- 
land and early New York were aflBlicted by their fair share of 
domestic ills. In the main, however, family life was placid 
and prosaic. Few cases of absolute divorce, or even of per- 
manent separation, occurred; and this is probably due, at 
least in part, to the system of friendly arbitration and to the 
kindly paternalism of the Dutch magistrates. 

After the conquest, according to the weight of legal au- 
thority,^ the people of New York province acquired the rights 
and privileges of the English common law. The ecclesias- 
tical courts were ‘‘regular tribunals of England, and the law 
adm i nistered in them” a part of the general law of the land.® 
But so far as divorce is concerned, in New York, as in the 
southern colonies, this law was practically in abeyance 
throughout the entire provincial era. The code of the duke 
of York, it is true, does contain a provision on this subject. 
It is there declared that “In Cases of Adultery all proceed- 
ings shall bee accordinge to the Lawes of England which is 
by Divorce (if shrd) Oorporall punishment or fine and Im- 
prisonment.”* In substance, therefore, separation from bed 
and board, not complete divorce, is thus sanctioned for the 

1 Quoted from Eable, op. cit,^ 46, 47. 

a See Chancellor Kent, in Williamson v, Williamson, 1 Johnson, ChaTvcery Rep,, 
488, 491, 492 ; and Chancellor Walworth’s decisions in Wood v. Wood, 2 Paige, Chan- 
cery Bep,, 108, 111; North v. North, 1 Baeboue, Chancery Bep., 241, 245 : 43 Am, Be- 
ci^ons, 778; and Burr v. Burr, 10 Paige, Chancery Bep., 20, 35. Cf, Bishop, Afar., 
Biv,, and Sep,, I, ^ 132, 133, notes ; and Stoey, Commentaries, 1, 80, 81. 

8 Bishop, op. cit, I, §109. 

^Buke of Yorke's Booh of Laws: in Linn, Charter and Laws, 63. 
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scriptural ground. But this provision in its practical result 
does no more than say that the English law regarding judi- 
cial separation a mensa et thoro shall be recognized in the 
colony, and such would have been the case without it. 
From the beginning it must have been a ‘‘dead letter;” for 
no tribunal was clothed by statute with adequate jurisdiction 
to enforce it. Possibly for a time the old Dutch law and 
customs were in practice accepted as partially binding. We 
have just seen evidence of the survival of arbitration in cases 
of separation, and of marital reconciliations managed and 
recorded by the courts. But, unless granted on this authority 
in the brief period of transition, judicial divorce a vinculo 
ceased in New York with the English conquest. According 
to Chancellor Kent, who may not be quite accurate, “during 
the period of our colonial government, for more than one 
hundred years preceding the Eevolution, no divorce took 
place in the colony of New York; and for many years after 
New York became an independent state, there was not any 
lawful mode of dissolving a marriage in the lifetime of the 
parties, but by a special act of the legislature.”^ 

Subsequent to the meeting of the first assembly of the 
province in 1683 the writer has found no evidence of a 
legislative divorce, though there is preserved a copy of 
what appears to be a circular letter from King George III. 
in 1773, commanding the provincial governors ‘‘not upon 
any pretence whatsoever” to give their assent to any bill 
“that may have been or shall hereafter be passed by the 
Council and Assembly of the Province under your govern- 
ment for the naturalization of Aliens, nor for the divorce of 
persons joined together in Holy marriage nor for establish- 
ing a Title” to lands originally acquired by aliens before 
naturalization.® 

1 Kent, Comrnmtaries^ II, 97, 98. 

2 Letter of Not. 24, 1773: O’Callaghan, Doc Bel, to Col. Hist, N. Y., Vm, 402; 
also in New Jersey Archives^ X, 411, 412. 
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But if tlie legislature declined to interfere, during the 
early period the executive stepped into the breach. Oad- 
wallader Golden, who died in 1776, tells us that ‘‘the Gov- 
ernors of New York took on them the power of granting 
divorces which has been in disuse at least ever since the 
revolution neither is there any court in this province that 
can give this remedy tho’ in the neighboring Colonies a 
divorce is more easily obtained than perhaps in any other 
Christian Country;” and he significantly raises the “Query 
whether this may not be for the advantage of a new country 
which wants people. It is certain that the natural increase 
of People in New England has been very great perhaps 
more than in any other of the English Colonies.”^ 

Golden’s declaration that divorces, even by authority 
of the governor, were not granted after the revolution of 
1689 harmonizes with the statement of Chancellor Kent. 
A petition for such executive relief is preserved among the 
New York Colonial Manuscripts. In this case Eichard 
Wood, who avers that he has lived in Westchester “about 
fifteen years,” during all which time he “hath endeauoured 
to demeane himselfe as a true and loyall subject and service- 
able in his generation,” prays for separation from his wife 
Mary on account of “her most abominable words and 
actions” purposely designed to “breed difference” between 
them. The petition is addressed to Governor General 
Andros; but no record of his excellency’s action in the 
premises is forthcoming,^ The granting of divorces by 

1 CoiiBBN, Letters on Smithes History of New York: in ColL N. Y. Hist, Soc,, 
IHmd Series, 1, 1868, 187, 

2 New York Col, MSS,^ XXV, 84. Here is the docninent in full, though some 
phrases are hard to decipher: 

“ To the Right Honr^ie Maij Edmond Andross, Goneynr Genii of aU his Highnes 
Territories in America : 

“The Humble Petiton of Eichard Wood : 

“Humbly; Sheweth: 

“That whereas your Honours Petitioner haueing Hue under his Highness Juris- 
diction in Westchester about fifteen years, during wch time your petitioner hath 
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executive authority is unprecedented; and it is just possible 
that the governors immediately after the English occupation 
believed their action in such cases in a way sustained by the 
duke’s law; though this hypothesis is scarcely probable. 

For the other middle colonies the story is soon told. 
New Jersey is in the same position as New York under 
English rule. The statute book is silent on the subject of 
divorce. If divorces were permitted at all, it must have 
been by legislative authority; unless, indeed, in the early 
period, as in the sister-province, the governors assumed the 
power to act. 

The Great Law of 1682 for Pennsylvania authorizes 
divorce on the scriptural ground. The punishment for 
adultery prescribed by this statute may be compared with 
the penalties mentioned in the early New England and New 
York codes. One convicted of that crime ‘‘shall for the 
first offence be publicly whipt and suffer one whole year’s 
imprisonment in the house of correction, at hard labor, to 
the behoof of the publick, and longer if the Magistrate see 
meet. And both he and the woman shall be liable to a Bill 
of Divorcement, if required by the grieved husband or wife, 
within the said term of one whole year after Conviction.” 
For a second offense the penalty is “imprisonment in man- 

endeaxLoxLxed to demeane himselfe as a true and Loyall subject aud serviceable in 
Ms generation, to the best of Ms power, but through the unchastity and disloyalty 
of ye petitioners wife by narad Mary Wood, sustained great detriment and endured 
a very troublesome and vexatious liueing to the Dishonour of God, and repugnant 
to the holy bond of wedlock, she haueing as much as in her lay endeauoured the 
totall ruine and destruction of your petitioner, by her most abominable words and 
actions, haueing openly confessed she hath defiled her marriage bedd, aud that pur- 
posely to breed difference between your petitioner and her selfe, notwithstanding ye 
petitioner endeauoured to reclaime her, by all means lawfull, who yet continued the 
same and rather worse, and now purposely absented her selfe by reason she knows 
her selfe guilty and to prevent that shame and punishment due to her base and 
wicked actions 

“Yr Petitioner humbly beggs your Hon« would bee pleased to take your petition- 
ers sad case into consideration, and if it shall seem good in your Hon^ sight a sepa. 
ration may be made, otherwise noe [illegible] can be expected but a sad euent of 
snehdeploraWe doings. Petitioner shall for 

“Euer Pray as in Duty bound.” 




886 


Matbimonial Institutions 


ner aforesaid, During Life,” If the husband or wife sins 
with a person who is unmarried, then for the first offense 
either shall suffer half a year’s imprisonment; and for a 
second transgression, imprisonment for life.^ Nearly the 
same penalties are imposed for incest^ and for bigamy.® It 
will be noticed that the Great Law, which was re-enacted in 
later statutes, deals with divorce much in the same spirit as 
does the duke of York’s code. In each case divorce is 
allowed for the one scriptural cause; but whereas the New 
York statute plainly intends the separation to be merely 
from bed and board, “according to the law of England,” on 
the other hand, by its peculiar terms, the Pennsylvania act 
seems to authorize “bills” for complete dissolution of wed- 
lock. However that may be, in this case, as in the other, 
the law has no practical significance; for, with one excep- 
tion below named, the jurisdiction of the English spiritual 
courts was not devolved upon any of the provincial tribu- 
nals. Accordingly, the historian Gordon, in his summary of 
the laws of the colony, is able to say that these “made no 
general provision for the dissolution of marriage; and 

1 Linn, Charter and Laws, 109, 110. This provision was abrogated by William 
and Mary, 1693, but re-enacted the same year : ibid,^ 110, note, 194 (the re-enacted law). 

By the Dutch code fornicators, if single, are to marry or pay a heavy fine; 
O'CaliiAghan, Ordinances^ 495. Under the dulce of York the penalty is marriage, 
fine, or corporal punishment, in the discretion of the court : DuTce of Yorkers Book 
of Laws : in Linn, Charter and Laws, 27. The New Jersey laws of “ Carteret’s time ” 
(ca. 1676) contain the same provisions: Leaminq and Spioeb, Grants, 107; and the 
Pennsylvania statutes authorize the county court to impose “ all or anie” of these 
three penalties: Linn, op. cit, 145, 210; Bioeen, Laws, 1, 2, c. 3. 

2 For incest the guilty person “shall forfeit one-half of his estate, and both 
suffer imprisonment a whole year, in the house of Correction, at hard labour, and 
for the second offence, imprisonment in manner aforesaid during life,”— Ijnn, op. 
cit., 110; abrogated and re-enacted in 1693: ibid,, 194; and a similar law was passed 
in 1700: Bioben, Ikiws, 1, 2, 6. 

»Pop bigamy, according to the Great Law, whosoever shaU be “Convicted of 
having two wives or two husbands, att one and the same time shaU be imprisoned aU 
their Lifetime in the House of Correction, at hard labour, to the behoof of the 
former wife and children, or the former husband and children.” When one of the 
persons is single and the other married, the penalty is the same; Linn, op. cit., HO, 
HI; abrogated and re-enacted in 1693: ibid,, 194; and again in snbstemce re-enacted 
in 1700: Bioben, Lanos, X, 2, 6. 
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divorce from bed and board was allowed in case of bigamy 
only, on request of the first wife or husband, made in one 
year after conviction.”^ 

Absolute divorces were, however, granted by legislative 
authority. Of these an example occurs in 1769, when there 
was laid before the council a ‘‘Bill sent up by the Assembly 
for the Q-ovemors concurrence, entitled ‘An Act to Dissolve 
the Marriage of Curtis Grubb, of the County of Lancaster, 
Iron Master, with Ann, his wife, late Ann Few,’” and to 
enable them to contract further matrimony. After amend- 
ment this bill was approved, and Curtis was allowed to 
“take to Wife any other woman during the Natural Life of 
the said Anne, in the same manner as he might or could do 
if she, the said Anne was actually Dead.”^ In the same 
way, on March 21, 1772, the “marriage of George Kehmle 
of the City of Philadelphia, Barber, with Elizabeth, his 
wife,” was dissolved; but on April 27, 1773, the decree was 
declared void by the king in “an Instrument of Writing 
under the Privy Seal;” and on the 11th of next October the 
royal veto was published by a proclamation of the governor, 
Jonn Penn.® There is also extant an example of annulment 
of wedlock by the legislative body. On March 20, 1772, a 
bill to declare void the “pretended marriage of Kebecca 
Vanakin with a Certain John Martin” was presented to the 
governor ; but after six months’ deliberation, on September 
19, it was returned to the assembly with his excellency’s 
veto.* There is no evidence to show, however, that divorces 
either partial or absolute were at all common in the Quaker 
province. 

1 Qoedok, Bist. of Pa,^ 657. Bnt Gobijon (qp. ci«., 70) is in error when he states 
that by the Great Law divorce was sanctioned after a second ” offense; and regard- 
ing this law some other mistakes occur. 

2 Pa. Coh Bee,, IX, 564, 586, 667, 668, 580. 

40, 53, 54, 55, 104, 105. 


X, 26, 42, 104, 105. 




CHAPTEE XVI 


A CENTUEY AND A QUARTER OP MARRIAGE LEGISLATION 
IN THE UNITED STATES, 1776-1903 

[BiBLioGBAPHiOAii NoTB XVI. — Por this chapter all the statutes 
relating to marriage enacted in fifty-two states and territories since the 
Revolution have been examined and compared, Hawaii not being in- 
cluded. The session laws and various compilations of statutes con- 
sulted are described in the Bibliographical Index, V, and need not here 
be named in detail. 

Hitherto a history of matrimonial legislation in the United States 
has not appeared ; but summaries of the laws of the various states have 
been made for particular periods. Of these the most important is the 
accurate digest for 1887-88 — the time of compilation— contained in 
Wright’s jReport on Marriage and Divorce (Washington, 1889 ; reprinted 
without change, 1897). There is also a summary in Stimson, American 
Statute Law (Boston, 1886), I, 661 ff.; and for the sake of completeness 
may also be mentioned Vanness, A Digest of the Laws of New York 
and New England^ on Marriage^ Dower^ Divorce^ etc. (Hartford, 1877) ; 
Noble, A Compendium and Comparative View of the Thirty-Eight 
State Laws of Marriage and Divorce (New York, 1882); with the 
discussion of Cook, Reform in the Celebration of Marriage,” in 
Atlantic Monthly^ LXI (Boston, 1888); Con vers. Marriage and Divorce 
in the United States (Philadelphia, 1889) ; Snyder, The Geography of 
Marriage or the Legal Perplexities of Wedlock in the United States 
(New York, 1889) ; Ernst, The Law of Married Women in Massachu- 
setts (2d ed., Boston, 1897); and Whitney, Marriage and Divorce 
(Philadelphia, New York, Boston, and Chicago, 1891). Consult the par- 
liamentary return of Marriage Law and Divorce Law in foreign coun- 
tries and the colonies (London, 1891) ; and see also Bibliographical Note 
XVIII.] 


I. THE 2SEW ENGLAND STATES 

The foundation of the marriage law of the United States 
was laid long before the War of Independence. Some 
features have since been pruned away, and others have been 
changed or added; but the existing forms of celebration, the 
modes of registration, and the leading principles of matri- 
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monial jurisprudence had already been developed. The 
century has produced a great mass of legislation ; but so far 
as it is new it is concerned largely with administrative details, 
often of very great importance as determining the effective 
character of the law. 

a) The solemnization . — In New England before the end 
of the colonial period the religious ceremony had long since 
been made optional with the lay celebration before a magis- 
trate, which was the only form allowed in the beginning. 
This system is continued after the Kevolution. As elsewhere 
in the country, the minister and the justice of the peace now 
share the business between them. The earlier statutes are 
generally more strict than the later regarding the place of 
residence and the territorial jurisdiction of the persons 
authorized to celebrate matrimony. For example, by the 
Massachusetts act of 1786 any justice of the peace may 
solemnize lawful wedlock within his own county; while a 
minister of the gospel, if “ stated and ordained,” may act 
only in the “town, district, parish, or plantation where he 
resides,” provided one of the persons lives there too. If a 
place be destitute of a minister of any denomination, then a 
neighboring clergyman of the same society may serve; but 
only in the town or district where the bride or bridegroom 
dwells.^ In 1821 such ordained and stated minister, although 
living outside of the district over which he is settled, may 
conduct the ceremony at his own place of residence or at that 
of either of the persons, provided one or both of them is a 
member of his congregation. If there be no such minister 
in the place, then the couple desiring to be married may go 
to any other clergyman in the commonwealth, who in such 
case is authorized to act.^ All previous laws on the subject 
are repealed in 1834, when a new statute empowers the min- 

x Laws cf the Com, of Mass., 1780-1816, 1, 821. 

2 Act of Feb. 12, 1821: Lavss of the Com. of Mass. (1821), 507. TMs somewhat ex- 
te^ds the provisions of the act of Feb. 20, 1818 : ibid. (1818), 550. 
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ister or justice, each in his own place of residence or in that 
of either of the persons, to perform the ceremony, if at least 
one of them lives in his official district. ‘ The present law is 
still broader in its terms. A marriage may now be solem- 
nized in any place within the commonwealth by Jewish 
rabbis duly accredited; Friends according to their rites; 
any minister of the gospel, ordained according to the usage 
of his denomination, who resides in the commonwealth and 
continues to perform the functions of his office; or, until 
a few years ago, by any justice of the peace.^ By the act 
of May 23, 1899, an important change is made. Henceforth 
no justice of the peace may solemnize a marriage unless he 
also holds the office of city or town clerk, city registrar, clerk 
of a court, or that of assistant in either case; or ‘‘unless he 
shall have been specially designated by the governor.’* The 
latter may at his discretion name justices of the peace “who 
may solemnize marriages in the city or town in which they 
severally reside,” Each place is to have at least one such 
designated magistrate; but otherwise the number is not to 
exceed one for every five thousand of its inhabitants. No 
justice may act without a certificate of designation, which 
the governor is authorized to revoke whenever he thinks fit; 
and every year in January the secretary of the common- 
wealth is required to send to the respective clerks or regis- 
trars a list of the justices to which authority is thus granted.® 
However, by the Massachusetts law is prescribed the wise, 
though unique, condition that the ceremony may be con- 
ducted only by a person who is able to read and write the 
English tongue.^ 

1 Act of April 1, 1834: La'mz of the C(ym» of Mass, (1834), 25^-57. 

8tat, (1882), 811. The law has remained snbstantially the since 
1835: see JBeu. 8tat. (1836), 477 ; 8upp. to Gen, Stat.j 1860-1872^ 1, 540. 

8 AoU and Besolves of Mass, (1899) , 379. 

4 Act of April 22, 1896: Acts and Besolves, 257. This statute farther declares that 
“no rabbi of the Israelitish faith shall solemnize marriage until he has JWed with 
the clerk or registrar of the town or city where he resides a certificate of the estab- 
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The course of legislation in the other states has been 
much the same as in Massachusetts previous to 1899. In 
all of them throughout the century, except in Rhode Island, 
justices of the peace in their respective counties have had 
authority to solemnize marriages. In that commonwealth 
any justice of the supreme court may now act,^ as earlier 
could the assistants, justices of the peace, and justices of the 
courts of common pleas.^ For over fifty years the judges of 
the county and higher courts in Connecticut have had the 
same power;® and so during the assumption period had the 
councilors, judges, and even the governor and deputy gov- 
ernor, in Vermont.^ But in that state, after the admission 
to the Union, the justice of the peace has always been the 
only lay officer empowered to conduct the ceremony. 

The law governing the ecclesiastical celebration has been 
a matter of slower growth and of much experimentation. 
That of Massachusetts has already been described. The 
New Hampshire statute of 1791 provides that marriage may 
be celebrated by any “ordained minister” in the county 
where he is settled or has his permanent residence.® For 
many years thereafter no change was made in that require- 
ment.® But in 1833 every resident “ordained minister,” if 
in “regular standing” with his denomination, is authorized 
to act throughout the state, after causing the “credentials of 
his ordination to be recorded in the office of the clerk of 

lishment of the synagogue of which he is rabbi, and of the date of his appointment 
thereto, and of the term of his engagement.”— J&id., 257. Of* JBcu. Laws (1902), II, 
1349-50, with somewhat different wording. 

lAlso the wardens of the town of New Shoreham: Pu6. Statutes (1882), 416; 
Gen* Laws (1896), 621. The justice has power in any town of the state. 

ap-wd. Laws of B. I. (1798), 481-83; iUd* (1844), 267. By this date the justice of 
the peace had ceased to act. 

^E&jised Stat. (1849), 273; Stat. of the State of Conn* (1854), 374, 375; Gen* Stat, 
(1875), 186; ibid. (1887), 609; ibid. (1902), 1086. 

*Sladb, State JPapers, 292, 484. Of. Laws of the State of Vermont (1798), 830. 
6 Act of Feb. 15, 1791 ; Laws of the State of N. JST. (1797) , 295, 296. 
tqf. Const, and Laws (1805), 296; Laws of the State (1815), 350, 351; ibid. (1830) 
172-74. 
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common pleas, in tlie county where he shall solemnize any 
marriage.”^ The present law is the same in substance, ex- 
cept that the filing of credentials is not mentioned. A non- 
resident minister, similarly qualified, may now officiate any- 
where in the state, on receiving a commission from the 
governor acting on the advice of the council ; and within his 
own parish, when having a pastoral charge wholly or partly 
within the state.^ Authority in the state to join persons in 
wedlock is granted to “settled” or “ordained” ministers or 
elders of the leading churches by the Rhode Island laws of 
1798;® to the ministers or elders of any religious denomina- 
tion who may be “domiciled” in the state, by the revision 
of 1844;* and by the present law the same elder or minister 
may obtain a license to join persons in marriage, when he 
shall have registered his residence, the name of the parish 
with which he was last “associated, if any, and the name of 
the religious denomination to which he belongs, in the office 
of the town clerk of the town in which he resides .... in 
a book to be provided for that purpose,” and “shall have 
subscribed his name thereto.”® 

By the first laws of Maine like authority, in the counties 
where they dwell, is conferred upon ordained miaisters, who 
shall be duly appointed and licensed during pleasure by the 
governor with the advice and consent of the council; pro- 
vided either of the persons resides in the same county.® In 
1828 this restriction is removed; and the miaisters of any 
denomination of Christians may be so commissioned for 
counties other than those in which they dwell.*^ The law 
has since taken a different form. Power is now granted, 

Ilrattja ofN. jsr. (1833), 88. 

2 am, Law$ (1878), 428; Puh, Stat. (1891), 494; ibid. (1900), 589. 

^Pub. Lotos (1798), 481-83; same provision, ibid. (1822), 371. 

^Ibid. (1844), 267. 6 Qeru Laws (1896), 621. Qf. Pub. Stat. (1882), 416. 

^Laws of the State of Maine (1821), 1, 341. 

7 Public Acts (1828) , 1157, U58 ; Laws of the State of Maine (1881), m, 238-40. 



Mabbiage Legislation in United States 393 


during tlie pleasure of tlie executive, to every ordained 
min ister of the gospel and to every person Kcensed to preach 
by an association of ministers, religious seminary, or ecclesi- 
astical body, who shall be duly appointed and commissioned 
for that purpose by the governor.^ Moreover, in this state 
women, otherwise eligible under the constitution, may in the 
same way be commissioned to celebrate matrimony.^ In 
Vermont during the assumption period similar authority was 
granted to “settled” ministers in their respective towns 
while they continue in the ministry.® The district of the 
“ordained” minister was extended to the county in 1797.* 
Three years later, because “irregular itinerant preachers, 
under pretence of being ordained ministers of the gospel,” 
in remote parts of the county, practiced impositions, and 
marriages solemnized by them were wholly illegal, it was 
again restricted to the town;® but the act making this 
change was itself repealed in 1802.® By a statute of 1806 a 
minister is required to file credentials of his ordination with 
the clerk of the town where he shall solemnize any marriage.^ 
But a more liberal provision appears in the revision of 1839, 
any resident minister of the gospel being then authorized to 
celebrate wedlock throughout the state.® By the law as it 
now stands the same power is conferred upon a clergyman, 
ordained according to the usage of his denomination, who 
resides in the state, or else “labors statedly therein as a 
minister or missionary.”® 

Ordained ministers of the “several plantations” of Con- 
necticut, as already seen, in 1694 were first allowed to share 

1 Bevised Statutes of Mairie (1884), 516, 517. Tliis provision has long existed : see 
Acts and Resolves (1876), chap. 110, sec. 2, pp. 78, 79; Revised Stat. (1871), 485; ibid* 
(1857) , 391. Cf Weight, Report, 53. 

2 Acts and Resolves (1875), chap. 56, p. 44; Revised Stat. (1884), 517. Cf. 62 Maine 
R^orts, 596. 

s Sladb, State Papers^ 292, 484. ^ Laws of the State of Ft. (1798), 830. 

6 Act of Nov. 7, 1800: Laws of the State of Ft. (1808), I, 268. 

« Ibid., 269. Ibid., 272, 273. 

8 Revised Stat. of J3$9 (1840), 319. 2 Vermont Stat. 0894), 500. 
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with the justices of the peace the function of joining persons 
in marriage. Their power was restricted to their respective 
towns in 1702. It was extended to the county in 1783;^ and 
the clergyman is to have authority while he continues 
settled in the work of the ministry.” In 1820 the word 
“settled” was dropped. In the revision of 1821 marriages 
celebrated accordii^ to the rites of any religious denom- 
ination were declared valid.* Authority to solemnize was 
granted in 1847 to any clergyman regularly licensed accord- 
ing to the forms and usages of the denomination to which 
he belongs, and having charge of a society for one year or 
more.® Finally, since 1866, the same power has been con- 
ferred upon all ordained or licensed clergymen of Connecti- 
cut or any other state while engaged in the work of the 
ministry.* 

The law of Connecticut still retains the broad provision 
that marriages celebrated according to the rites of any reli- 
gious society within the state are valid.® This, of course, 
includes the Quakers, who in each of the other New England 
states are expressly permitted to follow their own usages in 
this regard, as also are the Jews in Ehode Island.® No form 
of ceremony is anywhere prescribed; nor, except in Ehode 
Island, are any witnesses required by the statute.^ In New 
Hampshire persons living together and acknowledging each 
other as husband and wife, and generally reputed to be such 
for the period of three years or until the death of one of 

1 Acts and Laws (1784), 130. 

5P«6. Stat* Laws (1821), 316; the same provision, ibid. (1885), 370. 

3Pm5. AcU (1847), 89. 

8tat, (1866), SOI, note, giving a summary of changes in the law since 1640. 
Of, Gen, 8tat. (1874), 186; ibid, (1887), 609; ibid, (1902), 1086. See 1 Boot, 881; 4 Conn, 
Beports^ 134, 209. 

^Gen,8t(st, (1887), 609. 

^ Pub, 8tat, of Mass, (1882), 811; Pub, 8tat, of N, B, (1891), 494; Qen. 8tat, of N, H, 
(1867), 831; Gen, Laws of B, I, (1896), 622; Vermont Stat, (1894), 500; Bevised Btat, of 
Maine (1884), 516. 

Tv7o witnesses, besides the person solemnizing the marriage, mnst attend: Geru 
Laws of JR. I. (1896), 624; Acts and Besolves (1899), 50, 51. 
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them, shall thereafter be deemed to have been legally mar- 
ried.^ Various penalties are prescribed in the different 
states for unauthorized celebration;^ but in Maine, Massa- 
chusetts, New Hampshire, Vermont, and Ehode Island it is 
expressly provided that when a marriage has been solemnized 
by a person professing to be legally authorized, although 
not so authorized, its validity shall be unaffected by such 
lack of authority, if it is valid in other respects, and entered 
into by the parties or one of them in the belief that they 
were lawfully wedded.^ It is also enacted in Massachusetts, 
Maine, New Hampshire, and Ehode Island that the validity 
of a marriage shall not be affected by any omission or infor- 
mality in entering the intention to marry.* 

b) Forbidden degrees: void and voidable marriages . — 
In none of these states is any definition of marriage laid 
down in the statutes ; but in effect matrimony is treated as a 
relation partaking of the nature of both status and contract.® 
The age of valid consent to marriage — not to be confused 
with the so-called ‘‘age of consent” under the criminal laws 
enacted to protect a child from legally agreeing to its own 
ruin® — is prescribed only in New Hampshire, where it is 

iPw6. 8tat. (1900), 590; Qen. Stat (1867), 332. 

2 In Massachusetts the penalty is a fine not exceeding $500, or imprisonment in 
jail or in the house of correction for a term not exceeding one year, or both: Act of 
April 22, 1896 : Acts and Bcsolves (1896) , 257 ; in Maine it is $1,000, or not less than five 
years' imprisonment: Bev. Stat. (1881), 517; in New Hampshire it is not exceeding 
$300, one-half to the complainant: Pub. Stat. (1891), 494; Gen. Laws (1878), 429; in 
Vermont, not less than six months' imprisonment or a fine of from $100 to $300; in 
Connecticut, not to exceed $500, or six months’ imprisonment : Gen. Stat. (1887), 348; 
in Ehode Island the fine is $500; Gen, Laws (1896), 625. 

Stat. of Mass. (1882), 811 ; BevisedStat. of Maine (1884), 617 ; Pub. Stat. of 
N. H. (1891), 494; Vermont Stat. (1894), 502; Gen. Laws ofB.X. (1896), 625. 

4Pu6. stat. of Mass. (1882), 811; Beo. Laws of Mass. (1902), H, 1351; Beo. Stat. of 
Maine (1884), 517; Pub. Stat. ofN. H. (1891), 494; Gen. Laws of B. I. (1896), 625. 

5 For a digest or tabulation of the statutes of all the states and territories re- 
lating to definition, age of consent to marriage, age below which parental consent is 
required, prohibited degrees, void, voidable, and forbidden marriages, as the law 
stood in 1887, see Weight, Beport^ 28-45. 

«See chap, xviii, sec. i, 6), for some account of the laws governing the “age of 
consent.” 
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fourteen for males and thirteen for females.^ Elsewhere in 
New England the common-law rule of fourteen for boys and 
twelve for girls probably obtains. On the other hand, in all 
these states, except New Hampshire, the age below which 
parental consent is necessary for a legal contract is named in 
the statute. For males it is everywhere set at twenty-one 
years. For females it is eighteen years in Maine, Massa- 
chusetts, and Vermont; and twenty-one years in Ooimecticut 
and Ehode Island. But in Maine and Massachusetts con- 
sent is required only when the minor has a parent or guard- 
ian living in the commonwealth. The Rhode Island law 
expressly provides that a license may be issued to a person 
of over eighteen years when such person has no parent or 
guardian residing in the state and the same is true in Con- 
necticut of a female under age when a selectman of the 
town where she has last resided six months gives his con- 
sent.® Massachusetts has taken wise precaution regarding 
the marriage of minors below a certain age. By an act of 
1894 no town or city clerk is permitted to receive a notice 
of the intention of marriage of any male under eighteen or 
any female under sixteen years of age, unless the ^‘judge of 
probate in each county after due hearing” shall “make an 
order allowing the marriage under the age specified;” but 
such order may be issued only when the minor resides in the 
county where the judge holds court, or when the father, 
mother, or guardian gives consent.* A law of March 28, 
1899, amending the above act, allows the probate judge to 

1 Pub. Stat. of N. m (1900), 588. 

2 Written consent is requisite in Connecticut, Maine, Bhode Island, and Ver- 
mont; but it may be either written or verbal in Massachusetts; and in all cases the 
consent is preliminary to issuance of license: Pub. Stat. of Mass. (1882), 810; Pev. 
Stat. qf Maine (1884), 516 ; Vermont Stat. (1894), 601 ; Gen. Stat. of Conn. (1887), 608, 609; 
ibid. (1902), 1085; Gen. Laws of B. I. (1896), 6^; and Acts and Besolves (1899), 49. 

8 Pub. Acts of Conn. (1895), 474. 

^Act of May 18, 1894: Acts and Besolves (1894), 453, 454. See also the provision 
referred to below, relating to the clandestine marriage of a girl of sixteen secured 
by abduction. 
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make a similar order in case of a person of either sex whose 
age is alleged to exceed that just specified, but who is unable 
from any cause to produce an official record of his or her 
birth, to overcome the reasonable doubt of the town or city 
clerk or registrar. On receipt of a certified copy of this 
order such local officer is required to receive the notice of 
intention and issue a certificate, as in other cases. ^ 

The statutes of all of these states contain a list of kindred 
by blood or affinity with whom marriage is prohibited. The 
restrictions, of course, invariably include all persons in the 
ascending or descending line; and also, as a rule, those 
related within the third degree of collateral consanguinity.^ 
Only in New Hampshire are first cousins now forbidden to 
marry ;® but throughout New England the inhibition extends 
to unions between aunts and nephews or uncles and nieces. 
In Connecticut for a time we find a survival of mediseval 
prejudice regarding affinity. Marriage with the daughter of 
a wife’s sister or brother was there first permitted in 1750.* 
But it was not until 1793 that the prohibition of wedlock 
with a deceased wife’s sister was dropped;*^ while, curiously 
enough, it was retained with respect to a deceased brother’s 
wife until 1816,® By the existing law of all these states 
marriage with a step-parent is forbidden; and in them all, 
save Connecticut, a person may not, with impunity, wed a 
father-in-law or a mother-in-law. Marriage within the for- 
bidden degrees is everywhere void;^ the children illegiti- 

1 Acte cwxd Besolves of Mass* (1899), 160; c/. Eevised Laws (1902), 11, 134:7-49, 

2 SwxPT, System of the Laws of Conn, (1795), 1, 186, 187. 

8 Puh, Stca. (1900), 588. Cf, WaiasT, Bepcri, 84. 

♦ Acte and Laws (1750), 144. 

6Ptt6. Stai, Laws (1808), I, 478, 479 n. 4. 

8 The law forbidding such unions was repealed in May, 1816: Pub, Stat, Laws 
(1816), 261. 

Tin Vermont, Connecticut, and Rhode Island such unions are void ; in the other 
three states they are both void and incestuous ; but in Vermont and Massachusetts 
they are void only when solemnized in the state ; while in all the issue is illegiti- 




398 


Matbimonial Institution^ 


mate, and the ofEenders liable to severe penalties.^ In 
Connecticut imtil some years after the beginning of the last 
century, just as in old colonial days, offenders against the 
law of prohibited degrees were ‘‘set upon the gallows” and 
condemned to wear the “scarlet letter.” The statute of that 
state still required the adulterer to carry the halter round 
his neck during life;® and similar penalties were yet pre- 
scribed in some other New England commonwealths.® 

Marriages may also be void or voidable on grounds other 
than the forbidden degrees. Such grounds are want of law- 
ful age of consent, in Maine, Vermont, and Massachusetts;* 
insanity or idiocy, in those same states and in Rhode Island 
physical incapacity, fraud, or violence, in Vermont;® and 
bigamy everywhere except in Connecticut where the statute 
is silent.^ In Maine® — as formerly in Rhode Island® — a 

mate: Pub, Stat, of N, H. (1891), 493; Pub. 8tat of Mass, (1882), 808, 809, 1166; Gm, 
iatoso/B.I. (1896),621,1000; Ferm(W«/S«ai. (1894), 500, 505; Gen,8tat,of Conri, (1^), 
1085; Beo, Stat, of Maine (1884), 520, 903. 

iln Ehode Island marriage or carnal connection between persons so related is 
punishable by imprisonment of from fire to twenty years: Gen. Laws (1896), 1001; 
in Connecticut, by two to five years* imprisonment: Gen,8tat, (1887), 343; in New 
Hampshire, by a fine of not exceeding $300 or imprisonment not exceeding three 
years : Pub. Stat. (1891), 728; in Massachusetts, by confinement in state’s prison not 
exceeding twenty years, or in jail not exceeding three years: Pub. 8tat. (1882), 
1166; in Maine, one to ten years’ imprisonment: Bev. Stat, (1884), 903; in Vermont, 
confinement in state’s prison not more than five years or a fine of not more than one 
thousand dollars or both: Vermont Stat. (1894), 902, 903. 

2Pw6. Stat. Laws (1808), 478, 479 n. 4. See chap, xii, sec. iv, 

3 For adultery the Massachusetts statute prescribed the gallows, whipping, and 
the scarlet badge ; Act of Feb. 17, 1785 ; Laws of the Com. of Mass.^ J780-J81&^ I, 217 ; 
and the gallows with fine, whipping, or imprisonment appears in the early New 
Hampshire laws : Laws of the State (1794), 294, 295, 285. 

^So by implication in Maine: WEiaHT, Report, 39 n. k. Of. Vermont Stat. 
(1894), 506 (voidable) ; Pub. Stat. of Mass. (1882), 809. 

^Bev. Stat. of Maine (1884), 515; Vermont Stat. ( 1894), 506 (voidable) ; Pub. Stat. 
of Mass. (1882) , 809 ; Gen. Laws of B. I. (1896), 621. 

^ Vermont Stat, (1894), 506, 507 (voidable). 

7Ptt6. Stat. of N. JET. (1891), 495; ibid. (1900), 590; Gm, Laws of B. I, 0896), 621 ; 
Vermont Stat. (1894), 505 ; Pew. Stat. of Me, (1884), 515 ; Pub. Stat, of Mass. (1882), 809. 

8 Such unions were void without process in Maine: Bev. Stat. (1847), 364; ibid. 
(1857), 396. They are so now by implication: Weight, Report, 39 n. k. 

9 So in Bhode Island as late, at any rate, as 1844: Pub. Laws (1844), 268. 
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marriage between a white person and a negro, Indian, or 
mulatto is void without legal process. Until 1843 Massa- 
chusetts had a similar law; and its repeal at that time seems 
to have been preceded for several years by much popular 
interest and discussion. Petitions for and against the repeal, 
numerously signed, were presented to the legislature. These 
were referred to committees, and several formal reports 
thereon were made. One of them, earnestly favoring the 
abrogation of the existing law, alleges that the petitions 
considered were in the aggregate signed by 3,674 men and 
6,032 women. On the other hand, a House report in 1839 
strongly opposes the proposed change and treats the petition 
of many good women of Lynn, Brookfield, Dorchester, and 
Plymouth with unseemly levity and ridicule.^ In Connecti- 
cut a marriage attempted to be solemnized by an unauthor- 
ized person, whether the parties act in good faith or not, is 
likewise void without decree.^ Furthermore, in Maine, Ver- 
mont, and Massachusetts marriages are void when residents, 
“intending to return, go into another state and have their 
marriage solemnized with intent to evade the prohibition 
against incestuous or bigamous marriages, or against mar- 
riage with an insane person or idiot, and afterwards return 
and reside in the home state.”® 

It should also be observed that unions which in some 
states are void or voidable, in others may be merely prohib- 
ited or placed under penalty. The laws of New England in 
this regard, like those of the other commonwealths, are some- 
times confusing and far from uniform in their provisions; 

1 There are copies of three of these reports in the library of Harvard University, 
one marked ** Mass. General Conrt, No. 46; ” a second marked “ No. 7, 1841 ; ” and a 
House report marked “ No. 28, 1839.” For the repeal, see Acts and Sesolves (1843), 
40 ; Supp, to Seu, 8tat,i J886~1B$8^ 248. 

2 Qeru 8tat (1887), 609. The question of good faith is not raised in the statute. 
Of, Gm, Stat. (1902), 1086. 

8 Weight, Report, 28. Of. Vemumt Stat, (1894), 516; Ecu, Stat. of Mass. (1836), 
476; ibid. (1882), 809; Eeo. Laws of Mass. (1902), H, 1846; Ecu. Stat. of Maine (1884), 
1516; ibid. (1857), 391. 
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and, as Wright suggests, marriages which by the language of 
the statute appear to be simply forbidden or punishable may 
nevertheless be construed as void or voidable by the courts.^ 
For when the statute is silent the common law may be in force. 
Bigamous marriages are so prohibited and punished in Con- 
necticut;^ the marriage of a female, procured by force, 
menace, or duress, in Maine;® and the clandestine marriage 
of a girl under sixteen years of age, in Massachusetts,'^ A 
recent act of Connecticut has set up a bar to matrimony 
which would be welcomed by the social reformer in other 
states. Hereafter a couple, either of whom is epileptic, 
imbecile, or feeble-minded, is forbidden to marry, when the 
woman is under forty-five years of age ; and any selectman 
or other person aiding in procuring such a union or the 
marriage of a pauper, when the woman is below that age, is 
liable to a fine of not less than one thousand dollars or to 
imprisonment for not less than one year, or to both penalties, 
as the court may decide.® The laws of Maine also put some 
check upon the propagation of paupers, the town clerk being 
forbidden to issue marriage licenses to such persons when 
the overseers deposit in his office a list of the paupers in 
their charge.® A statute somewhat similar exists in Ver- 
mont.^ On the other hand, the New England states afford 
no example of direct statutory encouragement of wedlock 

1 Weight, Beport, 55. 

2 Gen, Stat, (1887), 843; ibid, 0902), 875. ^Beu, 8tat, of Me, (1884), 883. 

4 In case of abduction. This oflPense is punishable by imprisonment for a term 
of not more than one year or a fine of not exceeding $1,000: Pub, Stat, (1882), 1165. 
This law originated in 1852: see the act of May 20, 1852 {Supp, to Bev, Stat,, 1836-1858, 
852), whose penalties are, however, not the same. Cf, Bev, Laws (1902), II, 1785. 

5Pw6. Acts of Conn, (1895), 667. This precedent has been followed by Minnesota 
and Kansas : see p. 480, below. 

6 Under a penalty of $20 for each offense: Bev, Stat, (1884), 516; ibid, (1870), 484; 
Acts and Besolves (1858), chap, xiy, secs. 2, 3, p. 12. 

7 In the case of paupers a license may not be issued without the written consent 
of the selectmen or overseer of the poor of each of the towns where the parties reside, 
or which are liable for their support: Vermont Stat, (1894), 601. 




Maebiage Legislation in United States 401 


sucli as exists in a few instances elsewhere in this country ; 
though in all of them, except Rhode Island, indirect encour- 
agement is given through providing that illegitimate chil- 
dren may be legitimized by the marriage of their parents.^ 
Agreements in consideration of marriage are generally void 
unless made in writing.^ 

c) Certificate and record . — With respect to the notice of 
intention required by law before a marriage may be solem- 
nized, the century may be divided into two very nearly equal 
periods. During the first half in all of the New England 
states proclamation by oral banns in the ancient ecclesiastical 
manner, or a written notice through posting by the town 
clerk, is left tq the option of the persons; while during the 
second half the simple license or certificate of the clerk is 
deemed sufficient. In Connecticut the institution of banns 
according to the form observed in colonial times was very 
tenacious. By the statute of 1784 intentions of marriage 
must either be ‘^sufficiently published in some public Meet- 
ing, or Congregation on the Lord’s Day, or on some public 
Fast, Thanksgiving, or Lecture Day in the Town, Parish, or 
Society where the Parties, or either of them do ordinarily 
Reside;” or else be “set up in fair Writing upon some Door, 
or Post of their Meeting-House, or near the same in public 
View, there to stand, so as it may be read,” eight days before 
the wedding.® This provision — arising in a modification of 
the act of 1640 made in 1672* — appears in the revision of 
1760 and each following edition of the laws until 1864, when 

1 In Maine snob children are legitimized by marriage ; in Oonnootiont, Massa- 
chusetts, New Hampshire, and Vermont, by marriage and acknowledgment of 
father: Weight, Bepwt, 26, 27. Cf. P«b. Stat. of N. B. (1891), 495; Vermont Stat 
(1894), 485; Oen. Stat of 0<mn. (1887), 157; Keo. Stat. of Mo. (1884), 611; Pwh. Stat of 
Mem. (1882), 743. 

2 Lawo of P. J. (1896), 805, 806; Beo. Stat. of Me. (1884), 838, 889; Vermont 
Stat (1894), 269, 270; Bub. Stat ofN. JET. (1891), 596; Qen. Stat of Conn. (1887), 818, 319. 

^Acts and Laws of Conn, (1784), 135, 186. 

^Btib. Stat Lam (1808), X, 477 n. 1. 
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it gave place to the modem usage/ The New Hampshire 
plan is somewhat different. In that state there is a sort of 
blending in one of the ecclesiastical and lay notices. By the 
act of 1791 publication is to be made by the clerk; but at 
three ‘‘several public meeting days, or three sabbath days,” 
in the respective towns of the bride and groom/ This plan 
was retained until 1854/ On the other hand, the Massa- 
chusetts law of 1786 is typical in this regard. Intentions 
must be announced in three public religious meetings, at 
intervals of three days’ distance exclusively, or they must be 
posted by the town clerk during fourteen days. Should the 
banns be forbidden and the reasons therefor assigned in 
writing, the clerk is to “forbear issuing a certificate” until 
the matter has been examined by two justices of the county, 
quorum unus. But the person forbidding the banns must 
cause the question to be determined within seven days, 
unless the justices certify to the clerk that more time is 
needed. If the objections to the marriage are not sustained, 
the complainant must pay the costs of the proceedings, and 
the clerk shall issue the license. For pulling down or defa- 
cing a marriage notice a penalty of twenty shillings or of 
one hour in the stocks is imposed.* This dual system of 
notice, with little change in the trial of banns, appears in the 
statute-book until 1860.*^ The experience of the other three 
states is very similar; optional publication in church or by 

1 Acte and Laws (1750), 144. Of, also Acts and Laws (1786), 185 ff.; ibid, (1805), 
285, 286; Pub, Stat, Laws (1821), 816; ibid, (1885), S69, 370; ibid, (1839), 412, 413; Beo, 
Stat, (1849), 272; Statutes (1854), 874-78 (repeal of old law and enactment of a new 
registration system). 

ZLaws ofN, H, a797), 296. 

sSee Comt, and Laws (1805), 296, 297; Laws of the State (1815), 850, 351; ibid, 
(1830), 172-74; Bev, Stat, (1843), 290-92; Compiled Stat, (1853), 875, 376; Laws of N, B. 
(1854), 1415, 1416 (new system introduced). 

^Laws of the Com, of Mass,, XfBO-JBiS, 1, 322, 323. 

^Laws of the Com. of Mass, (1834), 251-57; Bev. Stat, (1836), 476; Supp, to Bev, 
Stat., 1836-3858, 1, 597; Acts and B^olves (1850), 347 (act of March 28, establishing the 
modem license system). 
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posting being retained until the middle of the century, or in 
some cases even to a much later time/ 

The various formalities to be observed in getting married 
and in registering the facts connected therewith, as required 
by the existing system, may now be briefly set forth. The 
first step is application to the town clerk or registrar for 
a license, or “certificate” as it is usually called. This takes 
the place of the certificate of publication issued by the min- 
ister, clerk, or other person asking the banns or posting the 
notice, provided for in the earlier laws. By the Massachu- 
setts statute persons intending to be joined in marriage 
shall “cause notice of their intention to be entered in the 
office of the clerk or registrar of the city or town in which 
they respectively dwell, or, if they do not dwell within the 
commonwealth,” then with the similar officer of the place 
“in which they purpose to have the marriage solemnized. 
If there is no such clerk or registrar in the place of their 
residence, the entry shall be made in an adjoining city or 
town.” The certificate is issued at the time the notice is 
filed; but certificate to a minor ^ is forbidden except upon the 
application or consent in writing of the parent, master, or 

lit was retained in Vermont until 1864: Qm, 8tat. (2d ed., 1870), 856. €f. the 
acts of 1779 and 1784 in Sladb, Papers^ 292, 484; and Laws of the State (1798), 
330, 331; and in Maine until after 1858: compare Laws of the State (1821), I, ^ ff.; 
Bev. Stat, (1857), 390; Acts and Resolves (1858), 12 (new system introduced). A reac- 
tionary step was taken in the Rhode Island law of Jan., 1849. Hitherto the optional 
plan had prevailed; by this act, in all cases, solemnization is aUowed only after at 
least one notice in a religious meeting; see Pviblio Laws^ t848'-i8Sl^ 757. The Pub. 
Laws (1844), 267, show the optional plan in force ; but it does not appear in Rev Stat* 
(1857), 312, 313, a certihcate of qualification presented by the parties to the person 
conducting the ceremony taking its place. 

The following is the form of notice required to be posted for fourteen days, 
when application is made to a lay officer— justice, warden, and later a judge— as 
given in the Pub, Laws of R, X, (17^), 481, 482: 

Know all men by these presents, that A. B. of and C. D. of have 

declared unto me their intentions of marriage I do therefore hereby make 

public the said intentions. If any person know any just cause or impediment why 
these persons shall not be joined together in marriage, they may declare the same as 
the law directs. Given under my hand and seal, at , this day of ’ 

3 For the special case of a male under eighteen and a female under sixteen, sea 
above, subsec. 6). 
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guardian, if living in the state, under penalty of not to 
exceed one hundred dollars. To protect himself, the clerk 
or registrar ‘^may require of an applicant for such certificate 
an affidavit setting forth the age of the parties;” which 
affidavit shall be sworn to before a justice of the peace, and 
shall be sufficient proof of age to authorize the issuing of 
the certificate.” For a false statement in the affidavit the 
penalty is not to exceed two hundred dollars,^ In this state 
a town of more than two thousand inhabitants is allowed to 
choose a person other than the clerk to be registrar.® 

The laws of Vermont and Maine differ but little in the 
leading points from those of Massachusetts; but in Maine 
the notice of intention must be recorded with the town clerk 
where each person resides, if both live in the state, at least 
five days before the marriage.® More elaborate are the pro- 
visions of the Rhode Island, New Hampshire, and Connecti- 
cut statutes, requiring the clerk to enter on the certificate 
the various facts gathered as statistics, to which reference 
will again be made.^ In all cases a penalty, severe under 
some recent enactments, is imposed upon the minister, jus- 
tice, or other officer who presumes to celebrate a marriage 
without first receiving the certificate signed as the law 
requires.^ 

iPw6. Stat. of Mass. (1882), 810; Bea. Laws (1902), H, 1347, 1348, 1352. 

^Fub. Stat. of Mass. (1882), 258. 

sPeu. Stat. of Me. (1884), 515, 516; VemumtStat. (1894), 501. 

*Fub. Stat. of B. I, (1882), 416, 417; Gen. Laws (1896), 622, 623, where the elaborate 
forms of the declarations of the “expectants ” are given in full; and the act of 1898, 
Acts and Besolves^ 47 fE. Cf. Gen, Stat. of Conn. (1887), 24, 608, 609 ; Pw&. Stat. ofN. B, 
(1891), 493, 494; Gen. Laws ofN. B. (1878), 428; Gen. Stat. of IT. B. (1867), 331; Laws of 
ir. B. (1903) , 79, requiring non-residents to file notice five days before issue of certificate. 

5 In CJonnecticut the fine for such illegal celebration was for a long time jxist $67 : 
Acts and Laws (1805), 286; Beo. Stat. (1849), 273; but it is now $100: Gen. Stat. 
(1902), 1086. In Massachusetts the fine is not to exceed $500: Acts and Besolves 
(1896), 257; earUer it was $50 to $100: Pub. Stat. (1882), 811; in Rhode Island the 
penalty is $1,000, or not to exceed six months’ imprisonment: Gen. Laws (1896), 625; 
Acts and Besolves of B. I. (1899), 51; in Maine, $100, one-third to the prosecutor and 
two-thirds to the county: Bev.Stat. (1884), 517; in Vermont, not less than $10: Ver- 
mont Stat. (1894), 502; in New Hampshire it is $W, to the parent, master, or guardian 
of either party, who may prosecute : Pub. Stat. (1891), 494; Gen, Laws (1878), 428. 
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Provision is everywhere made for a “return” or report 
by the persons or religious societies solemnizing marriages.^ 
In Connecticut, Vermont, and Ehode Island the return is 
made by indorsement upon the certificate, which is then 
sent to the clerk or registrar of the city or town whence it 
was issued or in which the celebration took place.® By the 
Connecticut law of 1899 the return must be made before or 
during the first week of the month following the ceremony.® 
In Maine and Massachusetts the societies or persons author- 
ized to celebrate marriages are required to keep a record, 
and from it make periodical return to the clerk or registrar 
of the town in which the license was issued. By the Maine 
law the return must be made by the fifteenth day of each 
month, and a similar report sent to the clerk of the town 
where the intention was entered.* The Massachusetts statute 
orders that between the first and tenth days of each month 
the certificate of each marriage celebrated shall be sent to 
the clerk or registrar of the city or town issuing the same, 
and if the marriage be solemnized in a city or town other 
than the place or places in which the persons reside, then a 
copy of the certificate, or of either certificate in case two 
were issued, must be returned to the proper officers of their 
respective places.® The Massachusetts laws provide also 

1 By the early laws of Rhode Island, after the wedding, the person solemnizing 
gave to the parties a certificate in the following form : “ I hereby certify that A. B. 

of , son of , and 0. D. of , daughter of , were lawfully joined together 

in marriage on the day of by me the subscriber.'”--Pw6. Laws (1798), 486. At 

present the “indorsement ” is in similar form: Oen. Laws (1896), 624. 

2 In Connecticut and Vermont the indorsed certificate is sent to the ofilcer of the 
town whence it issued ; in Rhode Island, to the officer of the town where the mar- 
riage was solemnized: Gen. Stat. of Conn. (1887), 609; Vermont 8tat. (1894), 501, 502; 
Acte and Resolves of R. I. (1899), 49, 60; Gen. Laws of R. J. (1896), 624. The form of 
indorsement prescribed in Rhode Island is as follows: “I hereby certify that the 
herein described — and — - were joined in marriage by me, in accordance with the 
law of the state of Rhode Island, in the of this day of , A. D., 189-.** 

624. Earlier in Connecticut a separate certificate of the solemnization was 
sent to the clerk : Pub. Stat. Laws (1821), 317. 

^ Pub. Acts of Conn. (1899), 998. 

4 Rev. Stat. of Me. (1887), 517 : Esbisman, Supp. to Rev. Stat, 868, 869. 

<^Act of May 17, 1892; Acts and Resolves (1892), 250-52. 
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that when marriages take place in another state between 
persons living in the commonwealth, such persons shall 
within seven days after their return file with the clerk or 
registrar of the town in which either lived at the time a 
certificate or declaration of the marriage, including the facts 
relating thereto required by law.^ A like return of mar- 
riages celebrated outside the state is prescribed in Maine^ 
and New Hampshire.® In Vermont a “male resident” so 
married must within sixty days thereafter deposit with the 
clerk of the town where he resides a certificate embracing 
the statistics required by law/ The statutes of Vermont 
also provide that the head of a family who moves into the 
state to become a permanent resident may cause a certificate 
of his marriage, including the same statistics, to be recorded 
in like manner.® 

In recent years most of the New England states have 
made wiser provision than in the earlier period for the col- 
lection and preservation of statistics relating to marriage. 
The town clerk or registrar is required to keep a more com- 
plete record. The statutes prescribe a large number of 
details which must be entered by him, sometimes even as a 
condition of granting the license. An illustration is afforded 
by the Massachusetts act of 1897. Clerks are commanded 
in each case to enter and report the date of the record; the 
date and place of the marriage; the name, residence, and 
official station of the person solemnizing; the name, place 
of birth, residence, age, and color of each of the parties; the 
number of the marriage, and whether either party is widowed 
or divorced; the occupation of each; the names of the par- 
ents, with the maiden names of the mothers; and the maiden 

I Pub. Stat. of Mass. (1882), 811. 

^Bev. 8tat. of Me, (1884:), 516. But in Maine the certificate or declaration must 
be filed in the towns where the parties “ respectively ” dwell. 

iPub, Stat. ofN, B, (1891), 494; ibid, (1900), 589; Gm, Laws (1878), 428. 

^VenncmtStat, (1894), 540. e/Wd. 
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name of the bride in case she be widowed or divorced.^ A 
similar list of facts is called for in New Hampshire while the 
recent enactments of Maine,® Connecticut,^ and Rhode Island® 
on this subject are especially painstaking and elaborate. 

Finally it may be noted, as a sign of the growing appre- 
ciation of the needs of social and statistical science, that 
throughout New England statutory provision has been made 
for state registration of marriages. The local clerks and 
registrars are required to make annual report of the facts 
collected and recorded by them to the general registrar, who 
is usually the secretary of the commonwealth or the secre- 
tary of the state board of health.® By the Rhode Island 
statutes the original indorsed certificates, returned to the 
town clerk and by him recorded, are to be sent to the sec- 
retary of the state board of health, who is to cause abstracts 
of them to be made and published. Thereafter they are to 
be deposited in the office of the secretary of state, where 
they shall be properly indexed and remain subject to inspec- 
tion.^ Oonnecticut is doing still better in this regard. By 

1 Acts and Resolves of Mass. (1897), 42K), 421. For the earlier law as to the clerk^s 
record see Pub. Stat. (1882), 256. In 1786 the town clerk is to report to the clerk of 
the general sessions of the i>eace in each county, who is to keep a record ; Laws of the 
Cam., 1780-1816, 1, 823. 

2Ptt6. Stat. of N. B. (1900), 588. Cf. Gan. Laws (1878), 428; Gan. Stat. (1867), 831; 
and the act of 1851, Laws ofN. B. (1851), chap. 1103; Comp. Stat. (1853), 284, 285, which 
seem to have first introduced something like a modern provision for record. 

SFjaBBMAN, Supp. to Rev. Stat, 1886-189$, 870-75; Laws (1891), chap. 118,127, as 
amended by Laws (1893), chap. 283, 2^, and Laws (1895), chap. 154, 169-78. 

* Act of May 6, 1897 ; Pub. Acts, 850. Cf. for the earlier law Gen. Stat. (1887), 608. 

s Gen. Laws of R. I. (1896), 331, 622, 623; superseded by act of Hay 6, 1898: Acts 
and Resolves, 47 ff . 

d In Massachusetts report is made to the secretary of the commonwealth : Pub, 
Stat. (1882), 256-58; Acts and Resolves (1897), 421-29; in New Hampshire and Maine, to 
the state registrar of vital statistics, being the secretary of the state board of 
health: Pub. Stat of B, B. (1891), 490-92; Laws (1899), 255, 256; Febbiman, ^ wpp. to 
Rev, Stat of Me,, 188$-1$9$, 370; in Connecticut, to the superintendent of registration 
of vital statistics, who is the secretary of the state board of health; Gen. Stat (1887), 
20 ff., 566 ; cf. Public Acts (1897) , 850. 

7 Gen, Laws (1896), 624, See the act of 1899, Acts and Resolves, 19, providing for 
the registration of births, deaths, and marriages, knowledge of which may in any 
reliable way come to the recorder. 
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a series of acts, beginning in 1893, tbat state is making a 
praiseworthy effort to complete her marriage records from 
the date of the first incorporation of the various towns to 
the present time;^ and Maine has provided for the collection 
and publication of the records of births, deaths, and mar- 
riages.® Vermont by an act of 1898 requires the secre- 
tary of the state board of health to prepare and furnish the 
town and city clerks blank forms to be used as books of 
records of “births, marriages, divorces, and deaths.” Return 
is to be made by the local officers, from which every second 
year the secretary of the state board of health is to publish 
a report.® 


II. THE SOUTHERN AND SOUTHWESTERN STATES* 

Throughout this period in the South matrimonial legis- 
lation has moved more slowly than in New England and the 
West, but toward the same goal. Sentiment has been more 
conservative regarding innovation; and in general equal 
progress has not been made in remodeling and improving 
the details of administration or the safeguards of marriage 
law. Originally, as elsewhere shown,® the English ecclesi- 
astical forms were established in Virginia and nominally, in 
a varying degree, in the neighboring colonies. Dissenters 
were illiberally, often tyrannically, treated; and to satisfy 
their consciences in this regard they were compelled to take 
the law into their own hands. Still, at the Revolution, it 

1 By an act of 1893 the registrars of births, deaths, and marriages are directed, 
so far as possible, to complete the records from Jan. 1, 1850: Pub. Acts (1893), 334. 
This act has since been twice supplemented: ibid* (1895), 552; ibid. (1897), 836. 

2 Acts arid Besolves of Me, (1908) , 168. 

3 Act of Nov. 30, 1898 : Acts and Resolves of Vt. (1898), 41-46, repealing the act of 
1896 and all other acts in conflict. Cf. also Vermont Stat. (1894), 538-40. 

4 In this section the laws of marriage are traced for the following twenty-one 
districts and commonwealths : the states of Alabama, Arkansas, Florida, Georgia, 
Kentucky, Liouisiana, Maryland, Mississippi, Missouri, North Carolina, South Caro- 
lina, Tennessee, Texas, Virginia, and West Virginia; Indian Territory, the territories 
of Arizona, New Mexico, Oklahoma, Porto Rico, and the District of Columbia. 

s See chap. xiii. 
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was apparent that the American type of matrimonial legis- 
lation, as in its essential features already existing in New 
England, must eventually triumph in the South. 

a) Solemnization . — Old ideas were especially tenacious 
in Virginia. For the first time, in 1780, as already sug- 
gested,^ the monopoly of the Anglican clergy was restricted 
through legislation. By the statute of that year, for the 
purpose of ‘‘encouraging marriages” and “removing doubts 
concerning the validity” of those heretofore celebrated by 
dissenting clergymen, not only are all such marriages de- 
clared “good and valid in law,” but for the future minis- 
ters of “any society or congregation of Christians,” as well 
as the Quakers and Menonists, are permitted to conduct the 
celebration according to their own rules and usages. License 
and banns are dispensed with in the case of Menonists and 
Quakers,^ but the act limits the number of dissenting minis- 
ters who may take advantage of its provisions. On recom- 
mendation of the “elders of the several religious sects,” the 
court of each county is authorized to license not more than 
four ministers of each dissenting society to solemnize mar- 
riages; and the licenses are to be “signed by the judge or 
elder magistrate under his hand and seal.”® Four years 
later a new marriage act appears, by which the ordained 
ministers of all societies of Christians are placed on the 
same level. The provision for licensing a limited number is 
not retained. Any minister may celebrate marriages of 
“any persons” within the state, provided he first produce 
to the court of the county or borough in which he resides 
credentials of his ordination, and also of his being in regu- 
lar communion with the society of which he is reputed a 
member, take the oath of allegiance to the commonwealth, 

iSee chap, xiii, see, i. 

s Ebning, Statutest X, S61-63; qf. JB3?FBE80»r, Notes o» the State of Va, (Bxook- 
lyn,1794), 174. 

8 HBKXNa, op. oit, X, 363. 
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and enter into bond, with two or more sufficient securities, 
in the sum of five hundred pounds current money for the 
true and legal performance of his trust. A ‘‘testimonial” 
is then issued to him by the court.^ “Itinerant” ministers, 
however, are not entitled to a testimonial. If any minister 
shall voluntarily decline, or be ejected from, his office, or “if 
any of his securities shall give him notice in writing that 
they desire to be released from their suretyship, in either of 
these cases,” should he refuse or neglect “to give up his 
testimonials to the court from which they were obtained, 
any one of his securities, without instituting a suit, may 
proceed against him as if they were his special bail in an 
action of debt until he is thereunto compelled or gives them 
sufficient caution for their indemnification.” ^ By this act 
also irregular marriages already contracted are made valid. 
Its provisions regarding solemnization are retained in the 
elaborate statute of 1792.® 

Thus far the religious ceremony only had been acknowl- 
edged by law. A step toward civil marriage was taken in 
1783. It is recited that, since “it hath been represented 
. . . • that many of the good people in the remote parts of 
this commonwealth are destitute of any persons, authorized 
by law, to solemnize marriages,” therefore when it shall 
seem necessary, in the scarcity of clergymen, the court of 
any county “on the western waters” is empowered “to 
nominate so many sober and discreet laymen as will supply 
the deficiency.” It is noticeable that such layman, “ upon 
taking the oath of allegiance” to the state, is to receive a 
license to celebrate the rites of matrimony “according to 

iThe testimonial runs as follows: “Tbds shall certify to all whom it may con- 
cern, that at a court held for , on the day of , one thousand seven hun- 

dred and , A. B. produced credentials of his ordination, and also of his being in 

regular communion with the church, took the oath of allegiance to the common- 
wealth, and entered into bond, as required . . . . , and that he is hereby authorized 
to celebrate the rites of matrimony,’’ etc.— H bning, op. cit,^ XI, 603 (act of Oct., 1784). 

2 604. 3 Act of Dec. 22, 1792 : Acts of the Gen, Assembly <1794), 202-0. 
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the forms and customs of the church of which he is reputed 
a member.” It appears from this statute that magistrates 
in such places had already been in the habit of celebrating 
marriages; and these marriages are now legalized.^ In 
consequence of the scarcity of ministers, persons desiring 
to be married were sometimes compelled to travel long dis- 
tances across the mountains, exposed to danger from the 
Indians. Hence in 1794 the courts of Lee and Kandolph 
counties were authorized to nominate two resident laymen 
in each to perform the ceremony within the county where 
they respectively resided. These commissioners^ were to 
take an oath of fidelity to the commonwealth ; and each was 
to enter into bond for sufficient security in the sum of 
fifteen hundred dollars” for the “true and faithful perform- 
ance of his trust.” This act differs from that of 1783 in 
being silent as to the use of the religious ceremony; and so 
marks a step in advance toward full civil marriage.® 

The foundation of the law of Virginia regarding the mar- 
riage celebration, both civil and religious, as it still exists, was 
thus laid more than a hundred years ago. A few changes, 
most of them of minor importance, have been made in later 
years. Prom time to time, by special law, the benefits of 
the act of 1794 were extended to other counties and in 
1830 this plan was adopted for the whole state. The court 
of every county which should suffer “inconvenience” through 
lack of ministers was then authorized to name one or two 
persons to solemnize matrimony, on condition of giving 
satisfactory bond, as required by earlier statutes.® As the 

1 Hbnino, op* citi XI, 281, 282. By the aot of 1792, also, marriages celebrated by 
magistrates before 1785 were legalized: Acts of the Gen. Assem., 208. 

2 They are called “ commissioners ” in the aot of 1830: Acts (1830-81), 103, 

of the Gen, Assem, of Va, (1794), 831. 

<So to Ohio and Brooke counties in 1796: Acts of the Gen, Assent* (1808), 871; 
and to Bath county in 1830: Acts (1880-31), 103. 

6 Act of Dec. 20, 1830: Acts (1880-81), 108. Compare Bwised Odde (1819), 1, 898-403; 
and Tatpb, Diffest (1823), 417, where the provisions of 1794 and 1792 as to lay commis- 
sioners and bond are retained and made general. 
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law now stands, court of every county whioli deems 
it expedient, may appoint one or more persons resident in 
sucli county to celebrate the rites of marriage within the 
same, or a particular district thereof, and upon any person 
so appointed giving such a bond as is required of an ordained 
minister, may make a like order” empowering him to act. 
But the court may rescind this order at pleasure/ It appears, 
therefore, contrary to the usual custom, that in Virginia the 
justice of the peace as such has no authority to perform the 
marriage ceremony. Kegarding the religious celebration, 
the law remains very nearly as it was in 1784, except in one 
or two important provisions. At least since 1819 Jews have 
enjoyed the right of using their own marriage rites while 
already in 1812 ordained ministers in regular standing with 
any society of Christians, residing in any adjacent state, 
were authorized to solemnize wedlock in Virginia on filing 
credentials and giving bond in the court of the county 
where the marriage takes place, the oath of allegiance not 
being required.^ The law was further liberalized in 1831. 
Any ordained minister in regular communion, as before, 
“who by the government and discipline of the church of 
which he is a member, has been assigned to a circuit, 
station, or district for the period of one year at the least,” 
is allowed, on the same conditions as other ministers, to 
obtain a “testimonial” from any county or corporation court 
within such area authorizing him to perform the marriage 
rites.* With these changes the law of Virginia is complete, ^ 
except that it is couched in more general phrase. “When 
a minister of any religious denomination shall, before the 

1 Code of Va, (1887), 555. Cf. Code of Va, (2d ed., 1860), 52i, where this provision 
appears in the same terms. 

2 Laws of 1784 and 1792 as amended at the revision of 1819: Beoieed Code (1819), 
1, 896; Tatb, JHgest, 416. 

3 Act of Feb. 13, 1812, chap. 25 : Tate, Digest^ 416. 

4 Act of Feb. 16, 1831: Acte (1830^1), 102; also in Supplement to Bevised Code 
(1838), 221. 
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court of any county or corporation in this state, produce 
proof of his ordination, and of his being in regular com- 
munion with the religious society of which he is reputed a 
member, and give bond in the penalty of five hundred 
dollars, such court may make an order authorizing him to 
celebrate the rites of marriage.” No ceremony is prescribed; 
but each religious body, though having no minister, may 
use its own forms.^ 

West Virginia, made a separate state in 1863 by dismem- 
berment of the Old Dominion, has taken a much more con- 
servative course. In 1868 “any minister of the gospel,” on 
presenting the credentials of his ordination and of being in 
regular communion, according to the plan of the mother- 
commonwealth, is authorized to “celebrate the rites of mar- 
riage in all the counties of the state;” and no person other 
than a minister who has thus “complied” with the law shall 
hereafter be permitted to perform the ceremony.^ No provi- 
sion whatever is made for the lay celebration. This reaction- 
ary policy was, however, temporarily abandoned in 1873. 
By a statute of that year the minister, otherwise to be quali- 
fied as under the act of 1868, is required in addition to give 
bond in the sum of fifteen hundred dollars; and each county 
court, as in Virginia, is authorized to appoint one or more 
laymen with power to solemnize wedlock.® For four years 
the lawmaker staid his hand; but in 1877 the illiberal prin- 
ciple of the act of 1868 was again enforced/ So to the 
present hour only the religious celebration, either by a 
clergyman or by the usages of a society having no olBSlciating 
minister, is legal in West Virginia. The lay ceremony is 
not recognized there by statute.® 

1 Code of Fa. (1878), 555. a Actd of the LegUlature of W. Fa. (1868), 29. 

^Ibid. (1872-73), 501. ^Act$ of the Legielature of W, Fa. (1877), 135. 

ft See the act of March 18, 1882: Acts of the Leg. (1882), 312, 313; which is retained 
in Code of W, Fa. (1897), 654, 655; and there has been no later legislation. 
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It is less surprising that Kentucky, whose territory until 
the admission of the state to the Union in 1792 was embraced 
in the jurisdiction of Virginia, should have retained the 
matrimonial law of the parent commonwealth. As regards 
solemnization, the act of 1798 in its substance is almost 
identical with the statutes of Virginia before that of 1794 
appeared. It contains like provisions with respect to bond, 
credentials, testimonial, and oath of allegiance on the part of 
the minister; and Quakers, Menonists, and all societies of 
Christians are allowed to use their own rites.^ In the next 
year the county courts of the state are authorized each to 
license one or more of their own magistrates to solemnize 
marriages, ‘‘where there shall not be a sufficient number of 
ministers of the gospel” for the purpose.^ By the present 
law, which in all essential respects is identical with the act 
of 1861, marriages may be celebrated either by ministers of 
the gospel or priests of any denomination, in regular com- 
munion with a religious society; by judges of the county 
courts, and such justices of the peace as the county courts 
may authorize; or according to the usage of any religious 
society to which either person may belong,^ 

In Maryland no progress has been made regarding the 
marriage celebration since the Kevolution. Ministers and 
priests still have a monopoly of the matrimonial business, as 
under the illiberal act of 1777, whose provisions have already 
been summarized. Quakers are still allowed their own 
rites; but, as in West Virginia, the lay celebration is not 

1 Act of Feb. 3, 1798: Stat Law of Ky, (ed. LiTTBLii), U, 65, 66. Provision was 
made in 1814 for revoking the testimonial whenever a minister shall be ‘‘snspended, 
deposed, or excommnnicated, by and from the society to which he belongs, for any 
other cause than a difference in religious tenets.”— 76fd!., V, 95, 96. 

2 Act of Dec. 12, 1799 : Stat, Lam of Ky,, 11, 275, 276. 

^ Kentuchy Stat. (1894), 764,765; agreeing in essential provisions with the act of 
March 24, 1851, taking effect July 11, 852 : in Acts (1850-51), 212-16. €f» Kentucky Stat 
(1899), 823. 


*See chap, adii, sec. ii, above. 
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authorized by the statute.^ Until 1896, with slight modifi- 
cation, the marriage law of Maryland was in force in the 
District of Columbia. By a statute of that year the cere- 
mony may be performed in the District by any justice of the 
peace; any judge of a court of record; or by any ordained or 
appointed minister residing anywhere in the United States, 
if authorized by a justice of the Supreme Court.^ 

Elsewhere the history of the matrimonial legislation of 
North Carolina has been traced to the act of 1766, the last 
statute adopted before the Kevolution. The Quakers had 
practiced their own rites throughout the colonial era. By 
the act just mentioned the Presbyterians had been granted 
the same privilege, but on humiliating terms. With these 
exceptions, the clergy of the English church enjoyed a 
monopoly of the marriage celebration; for no other dissent- 
ing body save the Presbyterians was recognized by the law. 
All this was changed in 1778, after the establishment had been 
swept away. The ‘‘regular ministers of every denomination, 
having the cure of souls,” and all justices of the peace in the 
state, are authorized to solemnize marriages; while the 
Quakers are to enjoy their ancient privileges.® So the law 
remains at the present time.* 

Throughout the century the statutes of Tennessee govern- 
ing the celebration of wedlock have been practically the same 
as those of North Carolina, the parent commonwealth, to 
whose jurisdiction the territory belonged until 1796.® At 
present “all regular ministers of the gospel of every denomi- 
nation, and Jewish rabbis, having the cure of souls, and all 

1 PoB, Code of Md. (1888), 975. Compare ExLTt, Laws^ 1777, chap. 12, sec. 3; and 
Laws of Md. (1787), 1777, chap. 12, sec. Ui. 

2 Act of May 13: U, S. Stat at Large, XXIX, 118-20; Moobb, Code (1902), 266. 
siBBOBLii-MAETiN, AcU oftke Cen, Asaem,, £fX(hl808, 1, 253. 

* North Carolina Code, 1, 689, retaining the act in Law$ (1871-72), chap. 193, sec. 8. 
tpor the early years see Scott, Laws of the State of Tenn^ (1821), Index at 
“marriage Laws (1831), 219, 220; CaEUTHBBS and NiOHOnsoN, Compilation 
(1886), 449-52. 
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justices of tlie peace, judges, and chancellors in the state,” 
as well as the governor and the speakers of the senate and 
house, are authorized to celebrate marriages.^ No special 
ceremony is prescribed. 

During the period under review South Carolina, like 
Pennsylvania, has made no legislative provision for the mar- 
riage celebration. ‘ The same usage prevails since the Kevo- 
lution as before, except that in the colonial period usage pre- 
vailed in spite of the statutes. What Brevard said in 1814 
is still true. ‘‘It is customary in this state,” he declares, “to 
celebrate or publish the matrimonial contract, by or before a 
minister of the gospel — of any sect, and without regard to 
BJij j[>articular form or ceremony — or by or before a justice 
of the peace, or other lawful civil magistrate.”^ 

The optional civil or religious celebration before a minis- 
ter or justice, existing by custom in Georgia from the 
foundation of the colony, was recognized by the act of 
1785 — the first legislation on the subject of matrimony after 
the organization of the state.® A few changes in details 
have brought the law into harmony with the prevailing prac- 
tice of the country.^ At present marriages may be solem- 
nized by any judge, justice of the peace, minister of the 

1 Code of Term, (1884), 609. The judges were empowered by Acts (1846), chap. 
145, pp. 220, 221; chancellors in 1842: Statute Laws (1846), 126; rabbis by AcU (1879) 
chap. 98; and the governor and speakers by Acts (1889), chap. 134, p.'272. 

2 Editorial note, Bebvajud, Alphabetical Digest (1814), 11, 438. Cf. on this point 
the remarks of Editob UESAXTSstTSS, in connection with the case of Vaigneur et 
dl., V, Kirk (1808), in 2 8. C. Equity Reports^ 644-46. 

*‘In South Carolina the only reference to the parties by whom marriages may 
be solemnized is found in section 2034, G-eneral Statutes, 1882, which provides a 
penalty for the solemnization of marriage between white and colored persons by 
‘any clergyman, minister of the gospel, magistrate, or other person authorized by 
law to perform the marriage ceremony.’ ’’—Weight, JBepori, 60, 51. 

^Digest of the Laws of Georgia (Philadelphia, 1801), 314. CJontracts previously 
celebrated before any justice of the peace, minister, or preacher of the gospel are 
confirmed : and the same persons, if properly qualified or ordained, are in fatnre 
authorized to perform the ceremony, in each case after due notice or license. 

4 Judges and justices of inferior courts are mentioned as having power to join 
persoxis in marriage in the act of 1799: Digest of the Laws of Qa,^ 733. 
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gospel, Jewish minister, “or other person of any religious 
society or sect” authorized by its rules to perform the cere- 
mony/ By a unique provision “colored ministers of the 
gospel, or ministers of the gospel of African descent,” are 
allowed to celebrate marriages “between freedmen and f reed- 
women, or persons of African descent, only.”^ 

In all the other states and territories of the South and 
Southwest the optional religious or civil celebration be- 
fore a minister or judicial officer has been sanctioned by 
statute from the beginning. Such is the case in Florida, 
Arkansas, Indian Territory, Arizona, New Mexico, and Okla- 
homa; as also in Alabama, Mississippi,® and Missouri, where 
in each case the typical optional plan was adopted under the 
territorial legislation of 1805.^ 

1 Code of Ga, (1882), 392, 393; ibid, (1896), 11, 223, 224. 

2 Acts (1866), 156,157; Code of Ga, (1896), II, 5. 

3 An act of Feb. 19, 1836, validates marriages illegally solemnized by members of 
the board of county police : Code of Miss, (1848), 496. 

^ In these states and territories marriage may be celebrated as follows: 

(1) Florida: By “ all ordained ministers of the gospel in communion with some 
church, all judicial officers and notaries public ” : Beo, Stat. of Florida (1892), 679 
(act of Feb. 8, 1861). For the earlier law see act of Nov. 2, 1829, in Thompson, 
Manual or Digest (1847), 219; Duval, 88. 

(2) Arkansas: By the governor of the state for the time being; any judge of the 
courts of record; any justice of the peace of the county where the marriage is sol- 
emnized ; any regularly ordained minister or priest of any religious sect or denomi- 
nation, when he shaU have caused to be recorded in the office of clerk and recorder 
of some county in the state the license or credentials of his clerical character, and 
shall have obtained from such clerk a certificate of the record thereof; religious 
societies which reject formal ceremonies, to which the parties belong, using their 
own rites: Digest (1894), 1126, 1127, being the same law as in Bev, Stat, (1838), 536-38* 

(3) Arizona: By a regularly licensed or ordained minister of the gospel; any 
judge of the courts of record; justices of the peace of the several counties: Bev, 
Stat, (1887), 371; ibid, (1901), 808, 809. 

(4) New Mexico: By any ordained clergyman, without regard to the sect to 
which he may belong; any civil magistrate; any religious society by its own rites: 
Compiled Laws (1897), 405, 406; see act of Feb. 2, 1860: Laws (1860), 120, or in Eei;. 
Stat. (1865), 534. 

(5) Alabama; By any licensed minister of the gospel in regular commtmion with 
the Christian church or society of which he is a member ; pastor of any religious so- 
ciety, according to the rules ordained or customs established thereby; Quakers, 
Menonists, and other Christian societies, according to their forms of consent pub- 
lished and declared before the congregation; all judges of supreme, circuit, or city 
courts, or a chancelor, throughout the state; any judge of probate or justice of the 
peace within his county: Code of Alabama (1897), I, 828. For the law of Jan. 5, 
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The laws of Louisiana have always shown ample evidence 
of their Latin origin. This is especially true of those gov- 
erning marriage, divorce, and the family; except that the 
celebration was determined by statute, and was therefore 
soon brought into harmony with the practice prevailing in 
the southwestern states, the contemporary Virginia plan 
being at first adopted as a model. The vast region bearing 
the name of Louisiana was acquired from France in 1803. 

1805, enacted by the “ Legislative Coxmcil and House of Representatives of Missis- 
sippi Territory,” see ToxrLMiN’s IHgest (1823), 576, 577; or 8tat, of Mm, Territory 
(1816), 328-30. 

(6) Mississippi: By any minister of the gospel ordained according to the mles 
of his church or society, in good standing; judges of the supreme or circuit court; 
justices of the peace within their respective counties ; members of the boards of 
supervisors within their respective counties; Quakers, Menonists, or any other Chris- 
tian society, to which the parties belong, according to their own customs : Annotated 
Code (1892), 678. Compare the laws of Jan. 5 and July 20, 1805, revised and amended 
Feb. 10, 1807, in Stout, of Miss, Territory (1816), 328-30, already cited for Alabama, 
which was originally a part of the Mississippi Territory ; also the act of June 29, 
1822, in Code of Miss, (1848), 492, 493, being practically the same as the law of 1805 as 
modihed by that of 1807. 

(7) Missouri: By any judge of a court of record; any justice of the peace; or 
any licensed or ordained preacher of the gospel who is a citizen of the United 
States : act of March 1, 1897 : Laws, U6 ; also in Reo. Stat (1899), 1, 1036. The statute 
of April 24, 1805, enacted by the “ Governor and Judges of the Indiana Territory 
who were authorized and empowered by an act of Congress to make laws for the 
“ District of Louisiana,” of which Missouri was a part— allows judges of the general 
court, or of the county court of common pleas, in their respective jurisdictions, and 
ministers of any religious society or congregation within the districts in which they 
are settled, and Quakers in their public meetings to solemnize marriages: Laws of 
a Pub, and Gen. Nature (1842), 1, 66. Compare the act of Feb, 20, 1835, in Rev, Stat, 
(1835), 401, 402; and Rev. Stat. (1845), 729-31. 

(8) Indian Territory: By act of Congress, May 2, 1890, 77. 8. Stout, at Large, 
XXVI, 81, the marriage laws of Arkansas, except as expressly modified, are put in 
force. Thus, by federal enactment, marriages entered into by Indian customs are 
valid; and, in addition to the persons authorized in Arkansas, they may be solem- 
nized by clerks, deputy clerks, and commissioners of the United States courts, 
Annot. Stat, of Ind. Ter, (1899), 12, 13, 607 ff. 

(9) Oklahoma: By a justice of the supreme court, judge of the district or pro- 
bate court, justice of the peace, a duly ordained, licensed, or authorized preacher or 
minister of the gospel or priest of any denomination; and previous to 1897, in case 
of Indians, by the peacemakers, their agents, or the superintendent of Indian affairs* 
Non-compliance with the statute does not invalidate a marriage : Stat, of Oklahoma 
(1893), 669; act of Feb. 26: Session Lam (1897), 210. By another act of 1897 Indian 
marriages hitherto celebrated by their own rites are validated, and for the future 
forbidden, the Indians having accepted land in severalty being subjected to the 
statute: ibid,, 212-15. 

(10) Porto iBico: By any judge, or by any clergyman or minister of any religion 
or sect, whether a citizen of the Island or;iof the United States : Rev, Stat, and Codes 
(1902), 808, 811. 
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For the purpose of government it was presently divided 
into two parts, lying respectively north and south of the 
thirty- third parallel. The northern portion, called the ‘‘Dis- 
trict of Louisiana,” for law and administration was attached 
to Indiana Territory, while the southern portion, called the 
“Territory of Orleans” — having about fifty thousand inhabi- 
tants, French, Spanish, and English — in 1804 was provided 
with a separate government in which the lawmaking power 
was vested in a legislative council appointed by the presi- 
dent of the United States. In the next year this council 
was superseded by a representative assembly similar to that 
existing in the Mississippi Territory;* and at the same time 
the northern region, under the new name of the Territory 
of Louisiana, was given a centralized government in which 
the legislative authority was in the hands of the governor 
and three judges holding by presidential appointment.® A 
Digest of the Civil Laws now in force in the Territory of 
Orleans was later prepared. This contains minute pro- 
visions relating to marriage and divorce; but declares that, 
“ besides the preceding general rules, there are divers for- 
malities to be fulfilled for the publication and celebration of 
marriages, which are established by a special act of the 
legislature.”® But “such marriages only are recognized by 
law as are contracted and solemnized according to the rules 
which it prescribes.”* 

On February 24, 1807, all contracts hitherto solemnized 

1 Compare the acts of March 26> 1804, and March 2, 1805 : U. S* Stat. at Large^ H, 
283—89, 8 22 , 323 { also m Eooss, OhaviCTB^ X, 691—97. 

2 Act of March 3, 1805: U, S, Stat, at Large, 11, 331, 332; also in PooEB, Charters, 
I, 697, 698. This act places the appointment of the governor in the hands of the 
president; but the judges are merely to be ** appointed” and hold their o£6ce for 
four years. 

On the institution of government in the territory of Orleans see Aoaics, XJ, 

IX, chap. ii. 

^Digest of Civil Laws now in force in the Territory of Orleans (1808), 26. 

tmd,, 2A, 
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by the judge of any county, a justice of the peace, minister 
of the gospel, or by any person legally discharging the 
duties of commandant, are validated so far as relates to the 
ceremony and the authority of the person officiating, pro- 
vided they are in other respects according to law.^ On April 6 
of the same year appears a very elaborate statute — the 
‘‘special act of the legislature” above mentioned — which in 
many of its provisions still constitutes the matrimonial law 
of Louisiana.^ By this act “any priest or minister of the 
gospel, regularly ordained or admitted into any religious 
society, may obtain a licence to celebrate marriages within 
this territory.” For this purpose he must produce the 
usual credentials “to the judge of the parish within which 
his domicile is situated, take the oath of allegiance, and the 
oath of affirmation to support the constitution of the United 
States, and give bond with security in the sum of two 
thousand dollars, for the faithful performance of his trust.” 
Quakers and Menonists are allowed the use of their own 
rites; and “when any parish judge shall think that there is 
not a sufficient number” of qualified priests or ministers, he 
may grant licenses to justices of the peace to “celebrate 
marriages in the parish in which they reside,” on their 
giving a legal bond. All marriages must be celebrated in 
the parish where one of the persons has his domicile and in 
the presence of three witnesses.® 

The provisions of the act of 1807 requiring clergymen 
to procure license and give bond were repealed two years 

1 LisiiET, General Digest (1828), 11, 3. 

3 It is contained in Lislet, op. ctt, II, 3-13; also (in part) in the Digest of the 
Civil Laws now in force in the Territory of Orleans, 24 ff. ; with the changes to date 
of publication in Code civil de VUat de la Louisiane (1825), 80 ff. ; in the reprint of the 
last-named compilation in Civil Code of La. (1853). Compare the provisions of the 
present law in Vookhibs and Saxtndbes, Revised Civil Code (1888), 60-68. See also 
The Laws of Lae Siete Partidas, which are stiU m force in the State of Louisiana, 
translated from the Spanish (1820), 1, 451-64. 

sLislet, op. cit, n, 7-9, 10. 
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later/ In 1820 marriages irregularly celebrated by tbe 
parish justices were validated; and these magistrates were 
in future given power to act.^ The law regarding the 
religious ceremony was made more flexible in 1826. “If 
there be no priest or minister of a religious sect domiciled 
in any one of the parishes of this state,” it was then enacted, 
“the judge of that parish, if required by either of the 
parties, is authorized to send to any priest or minister 
residing in a neighboring parish a commission to come and 
celebrate marriages in the parish” where the judge has his 
jurisdiction.® “Regularly commissioned notaries of the 
state” for the parish of West Feliciana were authorized to 
act in 1850.^ As the law now stands, the ceremony may be 
performed by these notaries; by justices of the peace and 
parish judges, within their respective parishes; by judges of 
the district courts; and by any minister or priest, “whether 
a citizen of the United States or not.”® 

The flrst matrimonial legislation of Texas coincides with 
the earliest experiment in organized rule by settlers from 
the United States in that Mexican province. By an ordi- 
nance of January 16, 1836, adopted by the provisional 
government, all “judges, alcades, commissarios, and regu- 
larly accredited ministers of the gospel of whatever denomi- 
nation,” are given “power to celebrate the rites of matrimony 
in their respective municipalities, which shall be done in the 
presence of not less than three disinterested witnesses.” 
Certificates are to be made by the person officiating, attested 
by one or more witnesses, one of which is to be “given to 
the bride, and the other filed with the archives of the 
municipality.” Marriages hitherto “celebrated by bond or 

X Act of March 17, 1809: Lisz^bt, qp, cit., II, 13. 

aiiiSLBT, op. oit,, n, 14. 8 Civil Code (1858), 15. *Ibid. 

5 Bevised Code (1888), 62, 63. For tho danse regarding citizenship see Acts (1855), 
128. Tho present powers of jnstices and parish judges are determined by Acts (1864), 
50. For the power of district judges see Weioht, Bep<yrty 63. 
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otherwise, under the heretofore existing laws,” are declared 
valid; ^‘provided that all officers who have attended to the 
same, shall on application of either party, or the friend of 
either party, file the bond or other evidence of such mar- 
riages with the archives and records of their respective 
municipalities.” This must be done in ten days after the 
application, under penalty of one hundred dollars to the 
injured person, and the same fine from time to time every 
ten days till the papers are filed.^ 

The ‘‘Kepublic of Texas” was soon after set up by 
the settlers; and one of its first legislative measures was a 
general marriage law. ‘‘Whereas,” runs this noteworthy 
act, which reveals the embarrassments of American pioneer 
life, “in many parts of Texas no person legally authorized 
to celebrate the rites of matrimony has existed; and whereas, 
from that cause many persons have resorted to the practice 
of marrying by bond, and others have been married by 
various officers of justice not authorized” to do so; “and 
whereas, public policy and the interests of families require 
some legislative action on the subject:” therefore it is 
enacted that “all persons who have so intermarried” are 
authorized to go before any of the persons provided for in 
this act, “and publicly solemnize the rites of matrimony; 
and all marriages so solemnized are .... declared of 
legal and binding effect, from the period the persons had 
previously intermarried agreeably to the custom of the 
times,” and their issue is made legitimate. But the benefits 
of the act are conditioned on there being no legal bar to the 
marriage, and on celebration within six months from its pas- 
sage.® For the future, all ordained ministers, judges of the 

1 Ordinanoes and Decrees of the ConmltaMorii Provisional Government of Texasj 
€tnd the ConvenMon Which Assembled at Washington March t, JBS6 (1838), 137, 188; 
also in DalIiAM, Digest of the Laws of Texas (1845), 167. 

2 Act of June 5, 1837 : Laws of the Republic of Texas (1838), 233. 

“ When persons have intermarried as aforesaid agreeably to the customs of the 
country and either the husband or wife heis died previous to the passage of this law,^ 
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district courts, justices of tlie county courts, and all justices 
of the peace of the several counties of the republic may 
perform the marriage ceremony/ The present law of the 
state is identical with the statute of the republic just cited, 
except that Jewish rabbis are also expressly empowered to 
join persons in wedlock/ 

In only three instances, among the twenty-one common- 
wealths and territories under discussion, are witnesses 
required by statute at the celebration; although in Mary- 
land, in the case of Quaker weddings, the contracting parties 
are to sign a ‘‘certificate to the effect that they have agreed 
to take each other for husband and wife,” which certificate 
must be attested by twelve persons present, and within sixty 
days entered in the records of the society to which one of 
them belongs, or else in some court in the county or city 
where the marriage takes place/ But in Louisiana, by the 
act of 1807, all contracts are to be solemnized “in the 
presence of at least three witnesses, each of whom shall have 
attained the age of majority;”* and this provision is still 
retained in the law/ At least two adult competent witnesses 
are required in Oklahoma; and the same number in Porto 
Kico/ 

Nowhere is any form of words prescribed for a legal 

then snch marriages are legal and binding and the issue are legitimized, provided 
the parties were living together as man and wife “ at the said death of either party.” 
—Ibid,, 233,234. 

1 Laura of the Eep. of Tex,, 234; also DAXiXiASf, Digest, 167, 168. An act of Feb. 5, 
184t, validates marriages previously made by “bond”: Laws of Bep, of Tex, (5th 
Cong.), 176. 

2 Act of April 13, 1891: Oen, Laws of Tex, (1891), 96; being the same except as to 
Jewish rabbis, as act of Nov. 1, 1866: Laws (1866), 72, and BevUed Civil 8tat* (1888), 
1, 877 ; Ann, Civ, 8tat, of Tex, (1897) , 1, 1081. 

8 Code of Md, (1888), 1, 975. 

^ Lxslbt, General Digest (1828), H, 8. 

sVooEHXBS AND Saijndbbs, Bevised Code of La, (1888), 63; Mbbexok, Bex, Civil 
Code (1900), 25. 

6Se8Sf<m Lows of OUa, (1897), 210; Wilson, 8tat. of OMa, (1903), 1, 858. Earlier 
one witness was sufficient ; 8tat, of Ohio, (1893), 669, 670. Of, Bev, Btat, and Cod^ 
of Forto Bioo (1902), 810. 
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celebration,^ although, in several cases the ceremony is nega- 
tively mentioned. Thus, in Tennessee, it is expressly stated 
that no formula is requisite, except that the parties “shall 
respectively declare, in the presence of the minister or 
officer, that they accept each other as man and wife.”^ The 
Oklahoma law requires marriage to be “contracted by a 
formal ceremony” in the presence of two witnesses.® The 
consent of persons “who may be lawfully married,” declares 
the North Carolina statute, “presently to take each other 
as husband and wife, freely, seriously, and plainly expressed 
by each in the presence of the other and in the presence” 
of a minister or justice, and the consequent declaration by 
him that they “are man and wife, shall be a valid and suffi- 
cient marriage.”* By the law of Arkansas and Indian 
Territory a marriage may be solemnized by a clergyman 
according to the forms and customs of his society ; or by a 
civil officer in such a way as he “shall deem most appropri- 
ate.”® Mississippi has adopted a similar provision.® In 
Arizona, by an act of 1887, “all persons who at any time 
heretofore have lived together as husband and wife, and 
who shall contmue to live together” for one year after this 
law takes effect, or until one of the parties shall die, if 
within the year, “shall be considered as having been law- 
fully married and their children legitimate.”^ Two years 
later the Arizona legislature produced the following extra- 
ordinary “blanket” provision. It is most generously enacted 
that “every ceremony of marriage or in the nature of a 
marriage ceremony of any kind, in this Territory, whether , 
either or both or more of the parties to such ceremony be 

1 It appears to be assumed in the earlier statutes of Oeor^a that the celebration 
before a minister or magistrate is to be according to the Anglican ritual: COBB, 
4.nalysi6 of the Stat. of Ga. (1846), 292, 293. 

SCode (1884), 609; idid. (1896), 1039. ^ Session Laws of Ohla. iXmi 

4 Code (1883), 1, 689 ; Laws (1871-72), chap. 193, sec. 3. 

f>IHgest (1894), 1127; see Bev, Stat, (1838), 5S7; Ann. Stat, of Ind, Ter, (1899), 509. 

6 Wbight, BeporU 57. 7 JSet;. Stat, of Arizona (1887), 372; ibid, (1901), 810. 
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lawfully competent to be the subjects of such marriage or 
ceremony or not, shall be certified by a certificate stating 
the fact and nature of such ceremony, the full name of each 
of the parties concerned, and the full name of every officer, 
priest, minister, and person by whatever style or designa- 
tion called or known, in any way taking part in the perform- 
ance of such ceremony, which certificate shall be drawn up 
and signed by the parties to such ceremony and by every 
officer, priest, minister, and person taking part” therein, and 
be filed for record within twenty days.^ 

The usual penalties are generally prescribed for unauthor- 
ized solemnization.^ In most cases a marriage is not expressly 
declared void for neglect of legal formalities ; but the Mis- 
sissippi statute makes a license essential to a valid contract;* 
while, on the other hand, in Tennessee the validity of a 
marriage is not affected by the omission of the baptismal 
name of either person in the license and the use of a nick- 
name instead, if the parties can be identified and have 
cohabited as man and wife.^ Furthermore, it is provided in 
Virginia, West Virginia, Kentucky, and Q-eorgia that cele- 
bration before an unauthorized person professing to have 
legal power shall not invalidate a contract entered into in 
good faith by the parties.® Marriages valid at common law 
are still good in Florida.® It is curious to find the statute 
of 32 Henry VIII., chap. 38, for marriages to stand notwith- 

1 Act of March 21, 1889: Arizona Session Laws (1889), 58^ This provision, seems 
not to be retained in the Bev. Stat. of 1901. 

2 In West Virginia the penalty is confinement in jail for not exceeding one year, 
or a fine of $500, or both: Code (1900), 972; in Virginia it is not exceeding one year in 
jail and a fine of not more than $500: Code (1887), 899; in Kentucky, not exceeding 
three years in the penitentiary, and the same penalty for falsely personating father, 
mother, or guardian: Kentucky Stat, (1894), 766; ibid, (1899), 824. 

sjkfws. Ann, Code (1892), 679. ^Tenn, Code (1884), 610, 611; ibid. (1896), 104. 

8 Code of Va. (1887), 655; Code of W. Va. (1900), 655; Kentucky Stat, (1894), 768, 
764; Code of Qa. (1882), 393. 

8 See Daniel v, Sams, 17 Florida Betp,, 487, an interesting case involving a 
slave marriage. 
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standing pre-contracts — repealed for England under Edward 
VI, — tept in full force by the laws of South Carolina at 
least until 1873, and in those of Kentucky for some years 
after the beginning of the century.^ 

After the Civil War the South found itself confronted by 
a very serious problem — that of the social and legal status 
of several millions of freedmen. The unions of slave men 
and women had existed, of course, only at the will of the 
master. They had no legal force at all. It became neces- 
sary, therefore, to determine and to recognize the marriages 
of the newly enfranchised negro population. For this pur- 
pose in many of the southern states special statutes were 
enacted. In Virginia it was provided that when colored per- 
sons prior to February 27, 1866, agreed to occupy the 
relation of husband and wife, and were then cohabiting as 
such, ‘‘whether the rites of matrimony had been celebrated 
or not,” they shall be deemed husband and wife; and all 
their children shall be legitimate, whether bom before or 
after that date; as were also the children of such parents 
who had then ceased living together.^ Similar laws were 
passed in West Virginia, Tennessee, South Carolina, Texas, 
Florida, and Arkansas.® There is a like provision for the 
District of Columbia.* By the Maryland act all reputed 
marriages of colored persons before March 22, 1867, are 
validated, if the parties establish before a justice of the 
peace the fact of the marriage, of which then a certificate 
is directed to be placed on record.® The Georgia law is 

1 Littbll, KentucJey Stat.^ n (1810), 571, 572; Coopbe, 8tat at Large of 8* C., H, 
475, 476; Bbbyabd, Alphabetical Digest^ II (1814), 41-44; Bev. 8tat, (1873), 481. 

^CodeofVa, (1887), 556. 

3 Colored persons coliabiting as husband and wife before Feb. 28, 1867, were 
recognized as such in West Virginia : Code (1900), 655 ; similarly in Tennessee : Cfode 
(1884), 609, 610; before March 12, 1872, in South Carolina: Bev, 8tat (1894), I, 753; 
when so living on Aug. 15, 1870, in Texas : Bev, Civil Laws (1888), I, 879; before Dec, 

14.1866, in Florida: Acts arid Besolves (1866), 22, Bev, 8tat (1892), 681; before J>6C. 

20. 1866, in Arkansas: Digest (1894), 1128. 

4MOOEEI, CodeofD, C. (1902), 268. 


6 Code of Md, (1888), H, 977, 978. 
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unique. Persons of color living together as husband and 
wife, March 9, 1866, are to sustain that legal relation to each 
other, unless a man then had two or more reputed wives, or 
a woman two or more reputed husbands. In such event the 
man shall immediately select one of his reputed wives, with 
her consent, or the woman one of her reputed husbands, 
with his consent; and the ceremony of marriage between 
these two shall be performed, under severe penalty for 
refusal.’ 

6) Forbidden degrees: void and voidable marriages , — 
Everywhere in the region under discussion, except perhaps 
in Louisiana, according to the spirit, if not by the letter, of 
the laws, marriage appears as a relation of status as well as 
of contract. Only in a few instances, however, is it actually 
defined or are its requirements formally laid down. Thus, 
in Arkansas, Indian Territory, Oklahoma, Missouri, and New 
Mexico it is a civil contract to which the consent of parties 
capable in law of contracting is necessary.^ The same in 
substance is true of the statute of Louisiana, whose rhetori- 
cal Q-allic phrases have not been essentially changed since 
1807. ‘‘The law considers marriage in no other view than 
as a civil contract. .... Such marriages only are recog- 
nized by law as are contracted and solemnized according to 
the rules which it prescribes.” Since they are thus consid- 
ered by the law merely as civil contracts, “it sanctions all 
those marriages where the parties, at the time of making 
them, were (1) willing to contract; (2) able to contract; 

1 Subject to prosecutiou and punishment for fornication, or fornication and 
adultery, for refusal: Code of Qa, (1882), 356, 857. Qf, Acta (1865-66), 289, 240; Acta 
(1866), 156, 157; and also 61 Georgia Eeporta, 806, and 40 Georgia Beporta^ 244. 

^Digeat of Ark, (1894), 1125; Ann, Stat, of Xnd. Ter, (1899), 507; the same in Eev, 
8tat. (1838), 553; Eev, Stat, of Mo, (1899), 1, 1035: Cmnpiled Lawa of N, M, (1897), 405. 

But the oidahoma statute of 1893 adds: ^‘Consent alone will not constitute a 
marriage ; it must be followed by a solemnization, or by a mutual assumption of 
marital rights, duties, or obligations.”— Sfiaiwfes (1898), 668. By the act of 1897 for 
this passage is substituted : and the marriage relation shall only be entered into, 
maintained, or abrogated as provided by law.”— Session Lawa (1897), 208. 
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(3) did contract pursuant to the forms and solemnities pre- 
scribed No marriage is valid to which the parties 

have not freely consented; consent is not free, (1) when 
given to a ravisher, unless it has been given by the party 
ravished, after she has been restored to the enjoyment of 
liberty; (2) when it has been extorted by violence; (3) when 
there is a mistake respecting the person whom one of the 
parties intended to marry.” ^ By the Porto Eico code “mar- 
riage is a civil institution, originating in a civil contract 
‘ whereby a man and a woman mutually agree to become hus- 
band and wife and to discharge toward each other the duties 
imposed by law. It is valid only when contracted and sol- 
emnized in accordance with provisions of law.”® In Georgia, 
“to constitute a valid marriage .... there must be (1) 
parties able to contract; (2) an actual contract; (3) consum- 
mation according to law.” To constitute an actual contract 
“the parties must be consenting thereto volxmtarily, and 
without any fraud practiced upon either. Drunkeimess at 
the time of marriage, brought about by art or contrivance 
to induce consent,” is held to be a fraud.® 

The age of consent to marriage is prescribed in fifteen of 
these states and territories; and, as in other parts of the 
country, it is often far too low, particularly in the case of 
girls. For males it is eighteen in Arizona, New Mexico, 
Oklahoma, Porto Eico, and West Virginia; seventeen in 
Alabama, Arkansas, Indian Territory, and Georgia; sixteen 
in North Carolina, Texas, and the District of Columbia; and 
fourteen in Kentucky, Louisiana, and Virginia. For females 
it is sixteen in Arizona, Porto Eico, and West Virginia; fif- 
teen in New Mexico and Oklahoma ; fourteen in Alabama, 

1 VooitHTES AND Saxjndbes, Revised Code of La. (1888), 60, 61 ; cf. tho act of 1807, 
in Digest of Civil Laws Now in Force (1808), 24; or Lislbt, Cm. Digest (1828), 4; or 
Code Civil (1825), 80-82. 

2 Rev. Stat. and Codes of Porto Rico (1902), 805. 

^Code of Ca. (1882), 392. Qf. the law of North Carolina above cited: Code cif 
a (1883), 1, 689. 
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Arkansas, Indian Territory, Georgia, North Carolina, Texas, 
and the District of Columbia ; and only twelve in Kentucky, 
Louisiana, and Virginia/ 

Eighteen commonwealths of the group and the District 
of Columbia have fixed, for both sexes, the age below which 
the consent of parent or guardian is necessary to a legal 
contract. For males it is twenty-one in Alabama, Arizona, 
Arkansas, Florida, Indian Territory, Oklahoma, Kentucky, 
Louisiana, Maryland, Mississippi, Missouri, New Mexico, 
Porto Kico, Texas, Virginia, West Virginia, and the District 
of Columbia; eighteen in North Carolina; and but sixteen 
in Tennessee/ 

For females, it is twenty-one in Florida, Kentucky, 
Louisiana, Porto Kico, Virginia, and West Virginia; eighteen 
in Alabama, Arkansas, Indian Territory, Mississippi, Mis- 
souri, New Mexico, North Carolina, Oklahoma, and Texas; 
and only sixteen in Arizona, Maryland, Tennessee, and the 
District of Columbia.® The age for females is eighteen in 
Georgia; but by the statutes of that state parental consent 
does not seem to be required for male minors, nor for females 
when publication is by banns/ In effect, the same appears 

1 For both sexes see Code of Ala, (1897), 829; Digest of Ark. (1894), 1125 ; also Eev. 
8fat, (1835), 535; Ann. 8tat. of Ind. Ter, (1899), 607; Betj. 8tat, of AHz. (1887), 871; 
Code of Qa, (1896), 11, 222; Kentucky Stat. (18^), 822; Bev. Stat. and Codes of Porto 
Bico (1902), 807; Beo, Code of La. (1888), 61; Meebick, Beo. Civ. Code of La. (1900), 
23; Session Laws ofOkla, (1897), 208; Wilson, Stat. of Okla. (1908), 1, 857; Comp, Lems 
of N, M. (1897), 407; Code of N. O, (1883), I, 688; Bev. Civil Stat. of Tex. (1888), 1, 878 
(law of 1837) ; Ann. Civil Stat. of Texas (1897), I, 1082; Code of Va. (1887), 560, 561; 
Acts of W. Va. (1897), chap. 34; Code of W. Va. (1900), 661; Mooed, Code of D> C., 
265. Cf. Weight, B^ort^ 29. 

2 By infereBce from the law below cited. 

8 For both sexes see Code of Ala. (1897), 828; Bev. Stat. of Ariz. (1887), 371; ibid. 
(1901), 810; Digest of Ark. (1894), 1129, 874; Ann. Stat. of Ind. Ter. (1899), 418, 510 ; Bev. 
Stat. of Fla. (1892), 679; Stat. of Ky. (1899), 824; Session Laws of Okla. (1897), 208, 209; 
Bev. Code of La. (1888), 61, and the same in 1807, Lislet*s General Digest (1828), II, 
5; Maryland Code (1888), I, 976, or in Laws (1886), chap. 497; Ann. Code of Miss. 
(1892), 677; Bev. Stat. of Mo. (1899), 1, 1037; Compiled Laws of IT. M. (1897), 405, 406, 
407 ; Bev. Civil Stat. of Tex. (1888), I, 378; Ann. Civil Stat. of Tex. (1897), 1, 1082; Code 
0/ Fa. (1887), 555; CodeofW. Va. (1900), 654; Compiled Laws of D.O. Acts 

ofTenn. (1899), 36. 

4 Code of Qa. (1882), 893; ibid. (1896), II, 223. Qf. Weight, Eeporf, 30. 
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to be the case in South Carolina, since a penalty is afl5.xed 
for marrying a female under sixteen without parental con- 
sent; while for male minors such consent is not prescribed.^ 
But in Alabama, Florida, Maryland, Virginia, West Virginia, 
and the District of Columbia, it should be noted, parental 
consent is not required, if the minor has been previously 
married. In several cases the statutes contain important 
special provisions regarding the marriage of minors which 
modify the general rule laid down as to age and parental 
consent. By the law of Alabama, before the issuance of a 
license for the marriage of persons under the ages of twenty- 
one and eighteen respectively, the judge of probate, in addi- 
tion to parental consent, ‘^rnust also require a bond to be 
executed in the penal sum of two hundred dollars,” payable 
to the state, ‘^with condition to be void if there is no lawful 
cause why such marriage should not be celebrated.”^ In 
Kentucky, if a female under sixteen marry without legal 
consent, a court in her county having general equity juris- 
diction may commit her estate to a receiver, who, under 
direction of the court, may pay out the profits, after due 
compensation, to her separate use during infancy. At the 
age of twenty-one, the estate is to be delivered to her, unless 
the court thinks fit to continue it longer in the receiver’s 
hands.® Under similar conditions, in West Virginia the 
county court is empowered, “upon petition of her next 
friend,” to commit the estate of a girl between twelve and 
fourteen years of age to a receiver, who is to give bond for 
the faithful performance of his trust.* A Tennessee law of 

1 Bev. Stat. ofS, C, (1894), II, 347, 348. 

2 Code of Ala, (1897), 1, 828, 829; cf. Weight, Report<, 29. 

^Kentucky Stat. (1899), 825. But the marriage of an infant without consent is 
not for that reason void : Canon v, Alsbury, 1 A. K. Maeshall, Kentucky BeportSt 76. 

* Code of W. Va. (1900), 656. 

The Bee. Code of S. C. (1873), 441, contains the provision that if any woman, 
child or maiden, being above the age of twelve years, and under the age of siixteen 
years, do at any time consent or agree to any contract of matrimony,'* against the 
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1899 prohibits the issue of a license to persons under sixteen 
years, without written consent of parent or guardian/ In 
Porto Rico marriage under the age of consent “shall, never- 
theless, be valid ijpso facto and without an express declara- 
tion, if one day after having arrived at the legal age of 
puberty the parties shall have lived together without the 
representative of either of them having brought suit against 
its validity, or if the woman shall have conceived before the 
legal age of puberty or before having established such suit.”^ 

The Romano-French origin of the Louisiana laws is in no 
way more plainly revealed than in the elaborate provisions 
regarding the Family Council. This institution is given a 
prominent place in the regulation of domestic affairs; 
and, in the United States, it is peculiar to Louisiana. It 
has always exercised jurisdiction in approving the mar- 
riage of minors; and in appointing “tutors” or guardians; 
while at present its advice may be required in the disposal 
of children of divorced parents. By the act of 1807 con- 
sent of the parents is necessary to the marriage of minors of 
either sex xmder twenty-one years of age. In case of dis- 
agreement the father’s approval is sufficient. If either parent 
be dead or incapable of consenting, the other is authorized to 
act, “although he or she may have contracted a second mar- 
riage.” But if the parents are both dead or incapable, the 
grandfathers and grandmothers “shall supply their places as 
to this consent, and in case of difference of opinion, a ma- 
jority shall prevail;® when they are equally divided in their 
opinions, the council of the family is invoked to decide.” 
The council is likewise called in when parents and grand- 

will or without the knowledge of parent or guardian, by secret letters, messages, or 
otherwise,^* she shall forfeit her estate, including lands, tenements, and heredita- 
ments, “ to the next of kin who next would inherit, during the life of the offender, 
then to the one who would have inherited had there been no such child.” 

i AcU (1899) , 36. 2 jjeu, Stat und Codes of Porto Rico (1902), 806. 

8 Probably the “ majority ” of the grandparents of the two persons is meant* 
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parents are all dead; but its decision must be made within 
one month after it is convoked and consent requested, other- 
wise the marriage may be celebrated. In all cases, whether 
by parents, grandparents, or council, approval is to be given 
or refused in presence of the parish judge. The consent 
must be drawn up in writing by that officer in presence of 
two witnesses and the persons consenting ; and by all of these, 
including the magistrate, it must be signed. A certificate of 
consent is made out in duplicate: one copy being retained by 
the judge and the other given to the persons whose marriage 
is thus approved. In case of consent by the council the cer- 
tificate shall state the names of those of the family who 
assembled, their professions and places of residence, and 
which of them consented,” together with “the names of the 
parties intending to marry.’” 

The regulation of consent is simplified under the present 
law, and the patriarchal features have in part disappeared. 
“The minor of either sex .... must have received the 
consent of his father and mother or of the survivor of 
them ; and if they are both dead, the consent of his tutor.” 
But the family council, or “meeting” as now called, still has 
important functions; and its composition and proceedings 
are carefully prescribed. In all cases the meeting is com- 
posed of “at least five relations, or in default of relations, 
friends of him in whose interests they are called upon to 
deliberate. These relations or friends must be selected from 
among those domiciled in the parish in which the meeting is 
held, or in a neighboring parish,” provided it be at a dis- 
tance of not more than thirty miles. “The relations shall 
be selected according to their proximity, beginning with the 
nearest;” and the “relation” shall be preferred to the “con- 
nection” of the same degree; while among relations of the 

iLislbt, General Digest (1828), II, 5, 6; Civil Laws Now in Force in the Ter^ 
n'iory (1808), 62. 


Mabriage Legislation in United States 433 


same degree the eldest shall be preferred, No person who 
has ‘‘interests conflicting with those of a minor” is com- 
petent to serve in the meeting, “although one of the nearest 
relations.” Members of the meeting are appointed by the 
parish judge: and it must be held “before the recorder of 
the parish, a justice of the peace, or notary public appointed 
by the judge for the purpose.” A meeting may be called for 
a fixed hour on three days’ notice; and the members are to 
take oath to give advice according to their best knowledge.^ 

The laws of the southern and southwestern states regard- 
ing the forbidden degrees of lineal and collateral consan- 
guinity are far from uniform in their details; but they are 
determined by the same general principles as those of New 
England already considered. Ascendants and descendants 
are, of course, always included.* In the side lines pro- 
hibition does not usually extend to first cousins. But in 
Arizona, Oklahoma, Indian Territory, Arkansas, Louisiana, 
and Missouri these may not legally marry;* and this restric- 
tion was also maintained in Oeorgia until 1866.^ By the law 
of Porto Kico collaterals by consanguinity may not marry 
within the fourth degree; but the court may, for good cause, 
on petition of an interested person, waive this impediment.® 

iRev. Civil Code of La, (1888), 62, 91, 92; Voobhies, Bei?. Lawe (1884), 236, 287; 
Rev, Law$ (1897), 393. Since 1807 the council (or meeting) has been composed of at 
least five relatives or friends, summoned by the judge, and held before an officer, 
practically as required by the present law; see Civil Laws Now in Rorce in the Ter- 
ritory (1808), 62. For failure to attend a meeting, when cited, there is a fine of 
$20, in the discretion of the judge to be applied to the expenses of the meeting. 
In place of absentees “friends” may be appointed; Rev, Civil Code (1888), 92. 

^ Rev, Stat, of Fla, (1892), 820, for the first time expressly prohibiting marriage 
within “Levitical consanguinity;” but probably earlier the law intended the same 
restriction; MoClellan, Dtpest of the Laws of Fla,^ chap. 59, sec. 8; Weight, 
Report, 32. 

8 Rev. atat. of AHz. a887), 871; ibid. (1901), 809; Digest of Ark. (1894), 1125, 1126; 
Rev* atat* of Mo* (1899), I, 1036; Ann. atat. of Ind. Ter* (1899), 607; aesdon Laws of 
Okla. (1897), 208; Acts of La. (1900), 188. 

* Acts (1865-66), 244, removing penalty for marriage of first cousins since Dec. 11, 
1863, and repealing conflicting laws. 

t Rev. ata;t. and Codes of Porto Rico (1902), 806, 807. 
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Furthermore, in every place, except in Tennessee, either ex- 
pressly or by implication, marriage between aunts and 
nephews or uncles and nieces is forbidden.^ With respect 
to aflhiity it is not surprising to find still greater conser- 
vatism in communities where the influence of the English 
church had originally been so strong. Marriage with a 
brother’s widow or a deceased wife’s sister is forbidden by 
the Virginia statute of 1788.^ The prohibition as to the 
latter does not seem to have been entirely removed until 
1849;® while with regard to the former it lingered until 
I860.* In Maryland the law containing these two restric- 
tions and likewise prohibiting marriage with a deceased 
husband’s brother or a deceased sister’s husband was 
repealed as early as 1790.® A statute of Louisiana, in 
1827, declares that, since the new civil code (1826) had 
abolished impediments on account of aflSnity existing ^‘un- 
der the Spanish laws,” and because even before the promul- 
gation of that code “some doubts were entertedned whether 
the Spanish laws on this subject were still in force,” there- 
fore to prevent litigation “all marriages between brothers- 

1 Assnming that this relationship is included in the restrictions of the Ueviti- 
cal la-w 'which is in force in Georgia, and probably also in Florida: see Mo- 
CiiELLAN, Digest of the Laws of chap. 59, sec. 8; and compare Weight, 
Se^ort^ 32. 

2 Act of Oct., 1788: Hening, Statutes, XU, 688, 689. Persons married contrary to 
the act shall be separated by the definitive sentence or judgment of the high court 
of chancery.” 

s In 1827 the la'W forbidding marriage 'with a deceased wife's sister was con- 
siderably relaxed. The parties are no longer to be separated, but to be deemed 
guilty of a misdemeanor, to be prosecuted by information, or indicted in the 
Superior Court of Law;” and on con-viction they are to be punished by such fine 
or imprisonment or both, as the jury may determine : Acts (1826-27), 22. This law ‘was 
still in force in 1841: Tate, Digest (2d ed.), 500, where the editor cites Vaughan's 
opinion in Hill v. Good, 2 Virginia Cases, 61. But the restriction does not appear in 
Code of Fa. (1849), 470, 471 (degrees). Cf, Leigh, 17. 

4 Act of March 15, 1860: Acts of the Assembly (1859-60), 188, 189. In West Virginia 
until later a man was not i>ermitted to marry his brother's widow: see Acta (187^ 
7S), chap. 161, p. 503, where the restriction is removed. 

5 Laws of Md, (1790), chap, xx, repealing the act of 1777, chap. 12, sec. 1, Lam 
of Md., mSrSI (1787), where these marriages are “ void.” 
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in-law and sisters-in-law contracted before tbe code went into 
effect shall be held valid.” * The law of Georgia which for 
many years forbade wedlock with a sister-in-law or a brother- 
in-law seems also to have been abrogated.^* Finally it may be 
noted that by the rule still existing in Alabama and Mis- 
sissippi marriage with a step-mother or a step-father is 
prohibited; and the same is true of Georgia, Kentucky, 
Maryland, South Caroliaa, Tennessee, Texas, Virginia, West 
Virginia, and the District of Columbia, where, in addition, 
one is not permitted to contract matrimony with a father-in- 
law or a mother-in-law. 

According to the rule generally prevailing marriage 
within the forbidden degrees is void or voidable ;* the chil- 
dren are often declared illegitimate, either absolutely or 
when bom after annulment; and severe penalties are im- 
posed for violation of the law.* Likewise, as elsewhere in 

1 Louisiana Acts (1827), 4. 

2 This dual restriction appears in CJobb’s Analysis of Stat of (?o. (New York, 
1846), 290, 291; but it does not seem to be retained in Code of Oa. (1861), 331 (pro- 
hibited degrees of afiOboity) , and there is no later statute on the subject, 

din Alabama such marriages are incestuous and must be annulled by the court 
on conviction ; but the issue born before annulment is legitimate; Code (1897), 828; 
in Arizona, Arkansas, (Shsorgia, Indian Territory, Kentucky, Mississippi, and New 
Mexico they are incestuous and void or voidable after decree: Bev, Stat of Arit* 
(1887), 371; Digest of Ark. (1894), 1126; also Itev. Stat. of Ark. (1888), 536; Code of Oa, 
(1896), II, 222; Kentucky Stat. (1894), 763; Comp. Laws of N. M. (1897), 406; 
Ann. Code of Miss. (1892), 677. In Maryland, District of Columbia, Missouri, and 
North Carolina they are absolutely void or voidable after decree : Code of Md. (188$), 
1, 978, 974} Comp. Laws of D. 0. (1894), 271; Eeo. Stat of Mo. (1899), 1, 1036; Cfode of 
N, C* ( 1883) , 1, 6^, 689. But the laws of Now Mexico, while declaring these marriages 
** absolutely void,” provides in sec. 1480 that they shall not be ” declared void except 
by decree of the district court; ” and the North Carolina act has the condition that 
no marriage followed by cohabitation and birth of issue shall be declared void after 
the death of either of the parties for any of the causes stated, except in case of 
unions of whites with negroes or Indians to the third generation. In Virginia 
prohibited marriages, if solemnized in the state, are void after decree, or when within 
the forbidden degrees, from the time of conviction for incest; and the law of West 
Virginia is similar; Code of Fa. (1887), 560; Code of W. Va. (1891), 656, 661. See also 
code of Term. (1884), 60S; Eeo. Stat of Fla. (1892), 820; Ew. dotl Code qf La. (1888), 
61; Eev. Stat of S. C. (1894), 1, 751; and compare Wexoht, Eeport^ 85-45. 

< For example, In Virginia the penalty for marriage within the forbidden degrees 
is imprisonment not exceeding six monthsor a dne of not more than $500: Code (1887), 
80$; in West Virginia, one or both of these penalties: Code (1900), 972; in (Sleorgiat 
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the country, marriages are declared void or voidable for a 
variety of reasons other than the forbidden degrees. Here 
the greatest confusion and uncertainty exist ; and there is 
most urgent need of a strong effort to bring the laws of the 
different states into harmony in this regard. The evil is 
aggravated through the fact that transgressions which render 
a contract invalid in one state may in a neighboring com- 
munity merely subject the offender to fine or imprisonment. 
Thus in Virginia, West Virginia, and apparently also in 
Georgia a marriage is void or voidable when celebrated out 
of the state by residents who seek to avoid the requirements 
of their own law.^ In Maryland under like conditions a fine 
is imposed*'* and in the District of Columbia such a marriage 
is illegal and may be declared void.® On the other hand, in 
Kentucky, when persons there resident shall marry in an- 
other state, such marriages shall be vaHd .... if valid 
.... where solemnized.”* The statutes of the other fif- 
teen states and territories, except when the motive is union 
within the forbidden degrees,® appear to be entirely silent 
on the subject of clandestine marriage. 

Bigamous marriages are invalid in Florida, Georgia, Ken- 
tucky, Louisiana, Maryland, District of Columbia, Missis- 

imprisonment in the penitentiary from one to three years: Code (1896), III, 116; in 
Maryland incest is a felony punishable by one to ten years' imprisonment at the dis- 
cretion of the court: Code (1888), 1, 511; in Missouri the penalty for the same crime 
is not ezceedingr seven years in the penitentiary; Bcv. Stat. (1889), II, 907; in the Dis- 
trict of Columbia, for marriage within the “three degrees of lineal direct consan- 
guinity, or within the first degree of collateral consanguinity," the i>enalty for each 
is “five hundred pounds current money ($1333,33K); *’ and within any of the other 
forbidden degrees of consanguinity or affinity, it is “ two hundred pounds cxirrent 
money ($533.33^) Comp. 8tat. of D. C. (1894), 272. 

1 Code of Va. (1887), 560; Code of W. Fa. (1891), 612, 918; Code of Ga. (1882), 287, 

288. 

3 Formerly in Maryland any person marrying out of the state to evade the law 
was fined 500 pounds : EmTX, Lems, 1777, chap. 12, sec. 6. Now each of the persons 
must pay $100: Code (1888), 523. 

sMooeb, Code of D. O. (1902), 266. 

^Kentucky Stat. (1894), 764; ibid. (1901), 823. 

sin Mississippi marriages out of the state, to avoid penalties of forbidd^ 
degrees, are declared void: Ann. Code of Miss, (1892), 677. 
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sippi, Missouri, North Carolina, South Carolina, Tennes- 
see, Virginia, and West Virginia; but in Alabama, Arizona, 
Arkansas, Indian Territory, and Texas they are only pro- 
hibited or made punishable; while the legislature of New 
Mexico attaches a penalty for the offense of two to seven 
years in the penitentiary.^ Marriages obtained by fraud 
or by force, menace, or duress are dealt with in a similar 
spirit. They are prohibited or punishable in Alabama, 
Arizona, Mississippi, Missouri, Tennessee, and Texas;® void 
or voidable in District of Columbia, Arkansas, Indian 
Territory, Georgia, Kentucky, and Louisiana;® fraudulent 
contract is a ground of divorce in Oklahoma; while the 
statutes of the remaining states are either entirely silent, 
as in the case of Florida, Maryland, New Mexico, Vir- 
ginia, and West Virginia; or such marriages are void at 
common law where no statute exists; or under general 
statutory provisions, as seems to be the case in North 
Carolina and South Carolina.* Various other grounds for 
invalidating a marriage are here and there assigned. Such 

1 See the lists in Weight, Report., 35-45. On these marriages X have not found 
changes since 1887, the date of that compilation. 

In Virginia bigamy was formerly punished by death; see the act of 1702, in Acte 
of Oen, Assem, (1794), 205; now the penalty is three to five years^ imprisonment: Obde 
(1887), 680; in West Virginia it is one to five years in the penitentiary: Code (1891), 
918; in Florida, not exceeding five years in state’s prison, or not exceeding one year 
in the county Sail, or a fine of not more than $500: Rev, Btat, (1892), 820; in Missouri, 
not exceeding five years in the i)enitentiary, or less than six months in the county 
jail, or not less than $500, or by both a fine of not more than $100 and Imprisonment 
in the county jail for not less than three months : Rev* Stat, (1899) , X, 608, 609. Bigamy 
is prohibited in Rev, Civil Stat, of Tex, (1888), 1, 877 ; WHi-ra, Penal Code (1901), 188; 
XHgest cf Arle, (1894), 1126. 

3Xn Texas they are prohibited and punished when the female is abducted or 
forced into marriage; ” but they are voidable when the license has been fraudulently 
obtained; Weight, Report, 43; Beo. Civil Stat, of Tex* (1888), 1, 877, note; see Robert- 
son V , Cole, 12 Texae, 366. Cf* Wilson, Supp* to Criminal Statutes (1900), 242, 248. 

»See, for example, Kentucky Stat, (1894), 764; ibid, (1901), 822; Digest of Ark, 
(1894), 1126; MOOEB, Code of D, C* (1902), 265. 

<In North Carolina marriages are void when either person Is “ incapable of con- 
tracting from want of will or understanding ” : Code (1883), X, 688, 689 ; in South Caro- 
lina they are void or voidable when lacking consent cf either party or for ** any other 
cause going to show that at the time said supposed contract was made It was not & 
oontract,’’ provided not consummated by cohabitation: Bw* Btod* (1894), X, 752» 
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is lack of xinderstandiiig, in North Carolina and Oklahoma; 
idiocy, in District of Oolnmbia, Kentucky, and South Caro- 
lina; lunacy, insanity, or an unsound mind, in the two states 
last named, and also in Q-eorgia, Virginia, West Virginia, 
and the District of Columbia; want of legal age of consent, 
in Alabama, Arkansas, Georgia, Kentucky, New Mexico, 
North Carolina, Oklahoma, Texas, and West Virginia; want 
of physical competence, in Arizona, Arkansas, Indian Terri- 
tory, Georgia, North Carolina, Texas, Virginia, and West 
Virginia;^ or lack of proper solemnization, in Kentucky.^ 
But in these states as elsewhere, it must be remembered, the 
statutes are supplemented by the common law. 

Very naturally, in the region where slavery existed before 
the Civil War a horror of intermarriage between whites and 
blacks is everywhere evinced by the statute-maker. Accord- 
ingly, every state and territory in the group under examina- 
tion — except New Mexico, Porto Kico, and the District of Co- 
lumbia — has enacted rigorous laws to prevent miscegenation. 
In Alabama and Tennessee such marriages are prohibited “to 
the third generation” under severe penalties in all the other 

I Kentucky Stat. (1894), 763; Bev, 8tat. of S. C, (1894), 1, 750-52; Code of Qa. (1896), 
n,222; Code of Va. (1887), 560; Code of W, Va, (1891), 612; Code of N, 0. (1883), 1, 688, 
689; Digest of Ark. (1894), 1126; Code of Ala, (1896), 1, 828; Comp. Laws of N. M, (1897), 
406,407. 

3 In Kentucky marriages axe void or voidable when not solemnized or contracted 
in the presence of an authorized person or society ; but they are not so invalid if con- 
summated with the belief of the parties or either of them that they have been law- 
fully married; Wkioht, Eeport, 89. 

The Louisiana act of 1807 makes one who is deaf and dumb from “ nativity ” 
incapable of marriage, “ unless it be previously proved to the satisfaction of the 
judge .... that such person is capable of giving a rational consent.” So also 
“ criminals definitively sentenced to death ” are incapable until pardoned ; and per- 
sons sentenced to whipping, imprisonment, pillory, or other infamous punishment” 
are prohibited from marrying, “ until such punishment has been inflicted, or the of- 
fender pardoned.”— Lislbt, Qen, Digest (1828), II, 4, 5. 

8 By the statute of Tennessee marriage is prohibited between white persons and 
“negroes, mulattoes, or persons of mixed blood, descended from a negro to the third 
generation inclusive, or their living together as man and wife.” Violation of the 
act is made a felony punishable by confinement in the penitentiary for a period of 
one to five years ; though, on recommendation of the jury, the court may substitute 
a fine and imprisonment in the county jail: Code (1884), 608; iUd, (1896), 1068. 

The law of Alabama is in substance the same; although to the clause prohihit- 
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states they are declared void or voidable, and usually the 
issue is absolutely illegitimate. Unfortunately, the statutes 
on this subject show a deplorable lack of imiformity. They 
are divergent in their most important provisions. Their lan- 
guage is not always clear, and even when it is technically 
exact, the occasional use of vulgar fractions to designate the 
degree of African blood interdicted must often put its cer- 
tain interpretation far beyond the people whom it most 
vitally concerns. Thus in Arkansas, Indian Territory, and 
Kentucky^ marriage is void between a white person and a 
negro or mulatto; in Greorgia^ it is so between a white per- 
son and a person of African descent; in Louisiana and Vir- 
ginia, between white persons and persons of ‘‘color;” in 
West Virginia, between a white person and a negro; in 
Oklahoma, between persons of the white race and those of 
the negro race; in South Carolina, between a white person 
and an Indian, negro, * mulatto, mestizo, or half-breed; in 
Florida between a white person and a colored person; in 
Maryland between a white peraon and a negro or a person of 
negro descent to the third generation inclusive; in North 
Carolina the interdiction is the same, except that Indians are 
included;® in Texas the prohibition is between persons of 
European blood and Africans or their descendants. Else- 

iag intermarriage ‘‘to the third generation inclnsive,” the Code* sec. 4018, when 
a£8bcing the penalty, adds the words, “though one ancestor of each generation was a 
white person” : see Code of Ala, (1897), II, 381 ; Weight, Report^ 36. 

iln 1810 the Virginia act of 1753, chap. 2, secs. 14, 15, for the prevention of that 
“ abominable mixture and spurious issue,” was still in force ; Stat Law of Ky, (1810), 
n, 572. 

3 In Georgia and Florida a person of color is one who has one-eighth negro or 
African blood in his veins; Code of &a, (1882), 356; <f, ibid, (1896), II, 4, 224; Rev, Btat, 
Flo. (1892), 681, 111. 

8 In North Carolina, furthermore, a negro may not marry a Croatan Indian: 
Wbigkt, Report^ 42. 

The code of this state is almost vindictive in its temper. The marriages 
between whites and negroes or Indians “shall be absolutely void to all intents and 
purposes, and shall be so held and declared by every court at all times, whether dur- 
ing the lives or after the deaths of the parties thereto; and it shall not be lawful for 
the issue of any such marriage to be lendtimated to the supposed father.”— Code ^ 
iV.C. (1883), 1, 514. 
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where the lawmaker resorts to arithmetic. Marriage is void 
in Mississippi^ between a white person and a person having 
one-eighth or more negro or Mongolian blood; and in Mis- 
souri, where the negro blood amounts to one-eighth or more. 
Arizona, like Mississippi, objects strongly to the union of 
whites and Chinese; so a marriage is declared void between 
persons of ‘‘Caucasian” blood and Africans or “Mongolians,” 
or with their descendants.^ 

But numerous and varied as are the legal restrictions put 
upon marriage in the southern and southwestern states, one 
regrets to discover that not even a beginning has yet been 
made in the effort to thus check the increase of paupers and 
vagrants, or to prevent the hereditary transmission of tend- 
encies to vice, crime, or incurable disease. 

In many cases indirect encouragement of matrimony is 
given in the usual way through legitimation of children or 
the suspension of penalty or prosecution.® Siuce 1866 the 

1 But see Ann. Code of Miss. (1892), 677 : The marriage of a white person “ with a 
negro, mulatto, or Mongolian or person who shall have one-eighth or more negro or 
Mongolian blood ” is declared “ unlawful and void.” 

^n&}.8tatofAriz. (1887), 371; (1901), 809; Ann. CodeofMiss. (1892), 677. In 

general, for the provisions regarding miscegenation, see also Bev, 8tat. of Fla. (1892), 
681; Digest of Ark. (1894), 1126; Ann. Staf. of Ind. Ter. (1899), 507; Kentucky Stat. 
(1894), 763; Louisiana Acts (1894), 105; Beo. Stat. of Mo. (1889), I, 908; ibid. (1899), I, 
610; Code of Va. (1887), 560; Code of W. Va. (1900), 660, 661, 972 (void from decree); 
Maryland Code (1888), I, 523; Code of N. C. (1883), I, 514; Bev. Stat. of 8. C. (1894), I, 
753; Gen.LawsofTex.(lS91),X,$lSi the same in 1837 : LavxofBepublicofTex. (1^), 
234, 235 ; Sees. Laws of Okla. (1897), 212. 

3 Illegitimate children are legitimized by the marriage of parents and acknowl- 
edgment of the father in Alabama, Code (1887), 530; ibid. (1897), sec. 364; Arizona, Bev, 
Stat. (1887), 871, 372; Florida, Beo. Stcd. (1892), 686; Georgia, Code (1896), Ken- 

tucky, Stat. (1894), 545; Maryland, Code (1888), II, 813 ; Mississippi, Ann. Code (1892), 
172; Missouri, Bev. Stat. (1899), I, 740; Virginia, Code (1887), 620; West Virginia, Code 
(1891), 666. 

Penalty or prosecution for seduction is suspended by marriage of parents in 
Arizona, Bev. Stat.^ as cited ; Kentucky, Stot.^ as cited; Missouri, Beo. Stat. (1899), X, 
548; New Mexico, Comp, Laws (1897), 3M; Texas, Act of March 1899: Oen. IfOtce, 
66 : and Virginia, Code, as cited. Cf» Weight, Beport, 27. 

Prosecution for seduction is also suspended on marrying the woman in Arkan- 
sas ; but it is specially provided that if at any time thereafter the accused shall wil- 
fully and without such cause as now constitutes a legal ground of divorce desert and 
abandon the female, then the prosecution shall be continued and proceed as though 
no marriage had taken place. In such cases the female may be a witness : AcU (1899)» 
23,24. 
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Statutes of New Mexico, in this connection, contain a some- 
what novel clause. It is ‘‘provided that when any persons 
are found living together publicly as if they were married, 
they shall be required immediately to contract marriage, if 
there is no impediment to prevent their so doing; and if 
they do not marry upon the first requirement of any justice, 
they shall, upon accusation, be fined not less than twenty- 
five nor more than eighty dollars for every time they shall 
be so found.” ^ West Virginia favors wedlock in a different 
way. Not only may either person bring suit, in the manner 
very commonly prescribed, to annul or validate a doubtful 
marriage; but in that event and “in every other case where 
the validity of a marriage is called in question, it shall be 
presumed that the marriage is valid, unless the contrary be 
clearly proven.”^ Georgia, however, is the only state which 
offers direct encouragment. It is formally announced that 
“marriage is encouraged by the law, and every effort to 
restrain or discourage” it by “contract, condition, limita- 
tion, or otherwise is invalid and void.’’ Still, “prohibiting 
marriage to a particular person or persons, or before a certain 
seasonable age, or other prudential provision looking only to 
the interest of the person to be benefitted, and not in general 
restraint” of matrimony, will be allowed.® 

c) Oertificate and record . — In the region whose laws are 
under examination license from a county officer is now in most 
cases essential before a marriage may be legally solemnized. 
But originally in the older commonwealths there existed a 
dual system of optional civil license or ecclesiastical banns, 
which may be contrasted with the somewhat different system 
by banns or posting so long preserved in the New England 
states. Indeed, in at least two instances it still survives. 

^Lavis of N. M. (1897), sec. 1846, pp, 891, 892. Qf. the law Of Arizona, Betj* Bta$u 
0887), 371,872. 

^Codeof W. Va. (1891), 612; ibid. (1900), 661. 

» Code cf Oa. (1882), 891 ; ibid. (1896), H, 221. 
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By the first legislation of Virginia after the Kevolution 
the provisions of the act of 1748 on this subject are retained.^ 
In 1780 it is provided that ‘‘no persons, except the people 
called Quakers and Menonists, shall hereafter be joined 
together as man and wife without lawful license first had, or 
thrice publication of banns in the respective parishes, or con- 
gregations,” where such persons “severally” reside. Within 
three months a “certificate of solemnization” is to be filed 
with the clerk of the county where the marriage takes place. 
The fee for performing the ceremony is fixed at “twenty-five 
pounds of tobacco, and no more, to be paid in current money 
at the rate which shall be settled by the grand jury.”® Under 
the elaborate statute of 1792 a license, or oral banns in case 
of members of the Protestant Episcopal church, is still 
requisite. On submitting an approved bond in the sum of 
one hundred and fifty dollars, license may be obtained from 
the clerk of the court of the county where the woman 
“usually resides.” When either person is under twenty-one 
years of age, consent of parent or guardian, written or oral, 
is necessary before license may be issued. If written, the 
consent must be attested by two witnesses, one of whom, 
appearing in person, is to swear that the signature was made 
in his presence. Within twelve months — the time already 
fixed by the act of 1784 — a certificate of the marriage must 
be returned to the clerk of the county or corporation in 
which it was solemnized.® 

Thus, with slight change, the law of Virginia remained 
for over half a century.* But in 1848 oral banns were 

1 For the act of 1748, see AcU of the Assem, (1769), 248-48. 

a Act of May, 1780, in HBNiNa, Statutes, X, 881-63. Compare the acts of 1783 and 
1784, where the system of banns or license is retained, ibid,, XI, 281, 282, 503-^ Later 
the fee was fixed at $1 : Tate, Digest (1823), 417. 

a Act of Dec, 22, 1792: Acts of the Gen. Assem, (1794), 204, 205. 

^Compare the l&wofndi: ActsofGen.A68e7n, (1794), 831, 332; JScc. Obdte (1819), 
393-403. But in 1808 the justice is no longer reQUired to sign and direct the license ; 
Acts of Gen, Assem,, 372 (act to take effect May 1, 1797). In 1832 the consent of the 
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abolished and the modem system by civil license only was 
established.^ 

In North Carolina a dual system of banns and license, 
similar to that of Virginia, was authorized by the act of 
1778; and it did not yield to the modern plan until 1872, 
when banns were abolished and bond for license was no 
longer required.^ Tennessee retained the system of the 
parent commonwealth. North Carolina, until, far down in 
the century, it gave way to the typical American plan.® 
Kentucky does not seem to have followed the example of 
Virginia; but civil license in all cases was there required 
from the origin of the state.^ In Missouri, on the other 
hand, in 1806 a triple optional system of banns, posting, or 
license was established by the governor and judges of 
Indiana Territory. Notice of intention to marry is to be 
published for fifteen days at least, either orally on “three 
several Sundays, holy days, or other days of public worship, 
in the meeting in the towns where the parties respectively 
belong;” or by affixing a written notice signed by one of the 
judges or a justice of the peace in some public place where 
the persons respectively dwell. Otherwise a license under 
the governor’s hand and seal, authorizing celebration with- 
out publication, must be obtained. By this law persons 

mother is deolered sufficient to authorize license to minors when there is no father 
or guardian; AcU (1831-32), 27; and in 1848 so much of the law of 1882 was repealed 
'*as requires the consent of the mother of any infant desiring a marriage license to 
be certified under seal; and henceforth in all cases the written consent of parents 
may be attested by one witness. When for any reason the clerk's office is vacant 
license may be issued by the senior justice of the peace."— of the Assem, 
(1847-48), 165. 

nm. 

aiBEPBLL-MAETiN, P%Uio AcU, t7ish330$ (1804), act of 1778, chap. 7, 1, 258, Com- 
pare Dates o/ iV*. C. (1821),I,129;JBeo.Staf. (1837), I, 886; and Daws (1871-72), 328-48. 
The register of deeds takes the place of the cderk of the county court as issuer of 
license in 1872. By the act of 1778 the bond necessary for license had been fixed at 500 
ponnds “ lawfnl money." 

8 SooTT, Daws of Term. (1821), Index at ** Marriage " ; 3tat Daws cf Term, (1881), 
218, 220. But oral banns do not appear in Code cf Tmn, (1858), 480-82. 

8M. Daw of Ky, II (1810), 64-69. 
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solemnizing marriages are to keep a record ; and within three 
months, in each case, they are required to make a return to 
the registrar of the district.^ Banns, however, do not seem 
ever to have been recognized after Missouri was admitted to 
the Union. The act of 1826 is entirely silent as to both banns 
and license. In place thereof it is provided that the mar- 
riage of a minor may not be celebrated unless parent or 
guardian be present and give consent; or else a written 
certificate of assent must be produced under the hand of 
such parent, guardian, or other person having legal control, 
attested by the oath or affirmation of a witness of full age.^ 

Maryland still clings to the system of license or ecclesi- 
astical banns substantially as it appears in the act of 1777.^ 
The same was formerly true of the District of Columbia, 
where the statute of Maryland was in force until 1896,^ 
Georgia has been equally conservative. By the law of 1786 
a magistrate or a clergyman may solemnize matrimony after 
eight days’ ‘‘public notice” or on receiving a license from 
“his honor the governor, or register of probates.”® This 
plan lasted only until 1799, when license or thrice publica- 
tion of banns, in the usual way, was substituted.® So the 
law remained^ until 1860, when a reactionary step was taken. 
In December of that year an act was passed by the legisla- 
ture, to take effect January 1, 1862, containing a paragraph 

1 See act of April 24, 1805; Acts of a and Gm* Nature (1842), 1, 66. 

3 Act of Jan. 4, 1825: Laws of the State (1825), I, 527. Persons or societies 

solemnizing marriages are required to keep a record; and a general record must 
also be made by the registrar of the county. The provision of 1825 is repeated in 
Nev. Stat. (1845), 730. t 

8 Compare the act of 1777, chap. 12, secs. 5-12: see Kiltv, Laws; or Laws of Jfd. 
(1787), at sections cited ; and Poe, Code (1888), 1, 975. 

4 Comp. Stat, ofD, C. (1894), 272. 

6 Digest of Ga, (1801), 814. But by the constitution of the state (1798), Art, XU, 
sec. 6, ibid., 40, the clerk of the inferior courts of the county, with x>owers of a court 
of ordinary or register of probates, shall issue marriage licenses. 

^Digest (1801), 788. 

7 See Hotchkiss, CodificatUm (1845), ffi9; or Cobb, Digest (1851), 282, 819. 



Mabbiage Legislation in United States 445 


which made either license or ecclesiastical banns essential to 
a valid marriage. However, on the repeal of this paragraph 
in 1863, the old optional system by banns or license, without 
declaring either essential to a valid contract, was restored; 
and it has persisted to the present time.’ 

The peculiar procedure observed in Louisiana with 
respect to parental consent or the consent of the family 
council, in the case of the marriage of minors, has already 
been described in the preceding section. The act of 1807 
contains also a general provision for notice and license. 
Persons applying for license must satisfy the parish judge, 
by two witnesses if necessary, that they are twenty-one 
years of age; and the proof must be registered. The inten- 
tions of the persons are then to be published by the judge 
through ^‘posting up a notice at the door of the nearest 
church, [or] at the door of the court-house of the parish, 
announcing a day on which a license would issue, unless 
opposition should be made.” If no objection be raised 
within fifteen days, the license may be issued, provided the 
intended husband execute a bond, with sufficient security, 
‘^in a sum proportioned to his fortune, at the discretion of 
the judge,” that there is no legal impediment to the mar- 
riage. But there is an important exception to the general 
rule. In “certain cases,” if minors are not concerned, “the 
judge may dispense with the above mode of publishing mar- 
riages, by his special license to that effect, and under his 
own responsibility.” Minors must apply to the judge of 


^Paragraph 1658, pp. 331, 332, of the Ck>de of assented to Deo. 19, 1860, to take 
effect Jan. 1, 1862, provides for obtaining license, and ** publication of the banns of 
marriage in a neighboring church, in the presence of the congregation, for at least 
three Sabbath days prior to its solemnization,'* all other marriages being declared 
invalid. Cy. JlcU (1863-64), 48, editorial note. The change worked confusion. The 
preamble of the act of Dec. 14, 1863, declares that the “innovation” will “ have the 
effect of giving rise to perplexing questions of legitimacy of children, and rights of 
property; and to domestic unhappiness.** Therefore the paragraph is repeal^, and 
marriages already solemnized under it are validated : ibid., 48. 

For the present law see CodoKfOa, (1896), Zl, 223, 221. 
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the parish in which one of the persons has his domicile. 
The application is then published, and “if no opposition be 
made, the license shall be granted as directed in the case of 
persons who have attained the age of twenty-one years.’’ ^ 
The wholesome provision requiring notice to be published 
for a certain period before issuance of the license is no 
longer in force. Otherwise, though somewhat simplified, 
the law of Louisiana remains today practically what it was 
in 1807. License is always requisite; it must be issued by 
the proper officer in the parish where either the bride or 
groom is domiciled; and the provision for the bond is ex- 
pressed in exactly the same words as of old, except that the 
duration of the security is limited to two years. In the par- 
ish of Orleans licenses are granted by the board of health 
and judges of the city courts; in the other parishes of the 
state, by the clerks of the district courts, or by the district 
judge when the clerk is himself a “party to the marriage.”^ 
The general features of matrimonial administration in 
the entire group of states may now be presented in rapid 
outline. Everywhere, except in Q-eorgia and Maryland, as 
already explained, and in New Mexico and South Carolina, 
which have no legislation on the subject, license in every 
case is required The present law of Virginia does not 
differ materially from that of earlier years. The marriage 
license is issued by the clerk of the court of the county or 
corporation in which the woman usually resides. If the 
office of clerk be vacant, then the judge of the county court 
or the mayor of the corporation may act, making return to 
the clerk “as soon as there may be one.” Before license is 
granted for the marriage of a minor, there is requisite the 
consent of the father or guardian, or, if none, of the mother, 
given personally or in writing subscribed by a witness who 

1 Act of 1807: LisIjBT, General Digest (1828), H, 8-8, 

^Mbbbiok, Dev. Givil Code (1900), 1, 21-25. But if objectiou be xu&de ou oath, the 
marriagre may be suspended for ten days by the judge. 
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must swear that the writing was signed in his presence. 
Similar functions are performed by the clerk of the county 
court in West Virginia/ Tennessee/ and Arkansas; the clerk 
of the circuit court, in Maryland, Texas, and Mississippi; 
the county register or recorder of deeds, in North Carolina 
and Missouri; the county ordinary or his deputy, in Greorgia; 
the county judge, in Florida; the county judge of probate, 
in Alabama and Oklahoma; the clerk of the probate court, 
in Arizona; the county clerk, in Kentucky; the clerk of the 
district court, in Louisiana ; the municipal judge, in Porto 
Kico ; and by the clerk of the supreme court of the District 
of Columbia.® As in Virginia, license must be obtained 
from the proper officer of the county where the woman 
resides, in Alabama, Florida, Mississippi, and West Virginia. 
The same is true in Georgia, if the woman is ‘‘resident in 
the state and in Kentucky, unless she is of full age or a 
widow, and the license is issued on her personal or written 
application, when it may be granted by any county clerk. 
But in Maryland and North Carolina license must be 
obtained in the county where the marriage is expected to 
occur; in Tennessee, either in the county in which the bride 
resides or in that where the marriage is to be solemnized; 
while in Louisiana, as aleady seen, it may be issued in the 
county where either the bride or the groom is domiciled. 
The statutes of the remaining states appear to have no defi- 
nite provisions on this subject The law of Porto Eico is 
very careful in this regard. “Persons desiring to contract 

1 III West Virginia, where there is no lay celebration, the form of license is as 
follows: To any x>erson licensed to celebrate marriages : You are hereby authorized 
to Join together in the holy state of matrimony, according to the rites and ceremo* 
nies of your church or religious denomination, and the laws of the state of West 

Virginia, — and - — . Given under my hand, as clerk of the county court of 

, this day of CoOe (1891), 607, 

3 When either i>erson is under sixteen, a license will not be issued without writ- 
ten consent of parent or guardian: Acts of Tom, (1899), 86. 

8 In Baltimore city license is issued by the clerk of the court of common pleass 
Code (1888), 1, 975; in St. Louis, by the city recorder: Wexoht, Beportf 49 a. cc. 
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marriage shall first present themselves before the municipal 
judge of their domicile if they shall have the same domicile,” 
or before that officer in their respective places of abode if 
they have different domiciles; ^‘and first being duly sworn, 
shall be examined as to their legal capacities and incapaci- 
ties to enter into matrimony.” They must also sign a sworn 
declaration of their names, ages, and professions, with those 
of their parents, which the judge is required to record in his 
“marriage book.” Not until ten days after the examination 
may the judge issue the license, or refuse it if on proper trial 
any objection to the marriage is sustained ; nor may he issue 
it in case the persons have different domiciles until the other 
judge “has forwarded to him a copy of the record made by 
the other contracting party.” ^ In Arkansas, Indian Terri- 
tory, Tennessee, and until recently in Mississippi,” a bond in 
a definite sum, conditioned that the parties may lawfully 
marry, must be given by the person applying for the license. 
The same is true for Alabama in the case of minors; and 
also for Kentucky when the persons are unknown to the 
clerk. In the other states, if demanded by the official, 
oath or affidavit usually takes the place of bond. For sol- 
emnizing a marriage without proper license presented the 
offender is very generally subjected to severe penalties.^ 

1 Bev. 8tat, and Codes of Porto Bico (1902), 807-9. 

2 The Ann. Code of Miss. (1892) , 677 ff is silent as to bond. 

2 In Missouri, failure to keep a record or solemnization withont license is a mis* 
demeanor. The transgressor must pay a fine of not ezceeding $500, and in addition 
he is liable to a civil action by the parent or other person to whom “ services ” are 
due, to recover not more than $500: Laws (1881), 161 ; Beo, Stat (1889), II, 1606; ibid* 
(1899), 1, 1037. In Alabama the fine is $1,000, one-half to the state and one-half to the 
I>erson suing: Code (1896), 1, 829; in North Carolina, solemnization without license 
or failure to make return is a misdemeanor, subject to a fine of $200, i>ayable to any- 
one who sues : Code (1883), 1, 691, 692; in Kentucky, a fbae of not more than $1,000, or 
imprisonment from one to twelve months, or both: Stat. (1894), 766; in Arkansas, a 
high misdemeanor and a fine of not less than $100: Digest (1894), 1127; in Tennessee, 
a misdemeanor and a fine of $500 : Code (1896), 1040-41 ; in Georgia, a fine of $500; Code 
(1896), II, 223; in Virginia and West Virginia, forfeiture of bond ; Code of Va* (1887), 
557; Code of W. Va. (1891), 608; in Maryland, a fine of $100 to $500: Lam (1894), 124; 
in Texas, a misdemeanor and a fine of $50 to $500; Act of June 5, 1900: Oen. Laws^ 
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In every commonwealth, except Sonth Carolina, Arkan- 
sas, and Indian Territory,^ it is the duty of the person or 
society conducting the celebration to make a ‘‘return” 
thereof to the proper official, either in the county where the 
woman dwells or in that of the marriage.^ This report must 
be submitted within a fixed period, which is one month (or 
thirty days) in Alabama, Louisiana, and Maryland; two 
months (or sixty days) in Texas, Virginia, North Carolina, 
and Arkansas; three months (or ninety days) in Kentucky, 
Missouri, and Mississippi; six months in Tennessee; twenty 
days in Arizona; ten days in Florida and the District of 
Columbia; two days in Porto Rico; while in Oklahoma 
return must be made “without delay.” The return to the 
clerk may be by a separate certificate, as in Alabama, Vir- 
ginia,® Mississippi, Porto Rico, and Maryland; or by 
“endorsement” or “certificate appended,” as in North 
Carolina, Oklahoma, Georgia, Tennessee,* West Virginia, 
Florida, Texas, and Arizona; or on a “coupon” issued with 
the license, as in the District of Columbia.® New Mexico 
requires two reports a year, on the first days of July and 

907. In the District of Columbia for marriage without banns or license each of the 
parties and the person solemnizing are liable to a fine of 500 pounds current money ; 
Ckmp,8tat, (1894), 272; Mooeb, Code, 266. 

1 Arkansas and Indian Territory have a peculiar provision. The person obtain- 
ing a license is regxiired to report “ the same to the office of the clerk of the 
county court within 60 days from the date of such license ; and if the same be duly 
executed and officially signed by some person authorized by law to solemnize mar- 
riagCi'* the bond of the person so applying for the license shall be null and void, 
otherwise of full force; Digest (1894), 1129; Ann. Stat of Ind. Ter. (1899), 510* 

3 Return is made to the judge issuing the license in Porto Rico; to the proper 
officer in the county where the marriage is celebrated in Missouri, Mississippi, and 
New Mexico; in all other cases, in the county where the woman resides. 

8 The Virginia law requires the clerk to deliver to the person entitled the license 
and also a certificate containing the names of the parties, date of the proposed mar- 
riage, etc. The person solemnizing is to return the license and the clerk’s certificate, 
together with his own certificate of the time and place of the marriage: Code (1887), 
556. 

^This is the form of indorsement required by the Tennessee law: I solemnized 
the rite of matrimony between the above (or within) named parties, on the — day 
of 18 .’’-cede (1896), 1089. 

Omp. 8tat. (1894), 274, 278; Moobb, Cfode, 2m. 
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Jannary, or a report **at every regular term of the probate 
court for each county.” In the District of Columbia every 
minister celebrating marriage by license must “annually, in 
the month of November, return on oath a list of the names 
of the persons, and the time when married,” to the clerk of 
the supreme court.* Mississippi has provided for bringing 
delinquents to account. The clerk is directed “to examine 
the records once a month, and if any .... person be found 
in default, he shall institute inquiry,” at the cost of the cul- 
prit, summoning him to make return of the certificate 
according to law.“ Similarly, in Missouri it is enacted that 
the recorder of deeds “shall certify to the grand jury, at each 
regular term of the court having criminal jurisdiction within 
the county, a list of all marriage licenses issued by him,” 
but not returned within the legal period of ninety days; the 
negligent minister or officer being guilty of a misdemeanor 
and liable to a fine of from five to twenty-five dollars.* Only 
in two cases is there provision for report of the marriages of 
residents celebrated without the state. By the statutes both 
of Virginia and West Virginia a certificate or statement of 
such contracts verified by any person present at the ceremony 
“may be returned” to the clerk of the court of the county 
where the husband resides, or if he be not a resident, then 
where the wife dwells; and the usual abstract of it must be 
recorded by the clerk.* 

In a few instances the law directly provides for giving a 
certificate to the newly wedded pair; although where the law 
is silent the same may sometimes be done by custom when 
request is made. Maryland, Porto Kico, Missouri, and the 
District of Columbia have authorized such a certificate;® 

1 Comp. Stat. (1894), 273. 2 Ann, Code of Mm, (1892), m. 

8Eew. Stat. of Mo, (1889), n, 1605; ibid, (1899), 1, 1037. 

4 Code of Va, (1887), 557; Code of W, Va, (1891), 608; ibid, (1900), 656, 657. 

6 Code of Md, (1888), 1, 975, 976: Laws of Mo. (1895), 222; MOOSB, Code cf a 
(1902), 267 ; Bev, Stat, and Codes of JP<yrto Bieo (1902), 810. 
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and Arkansas has enacted that after the license has been 
returned to the clerk, and by him duly recorded, he shall at 
once make out a certificate of such record, attach it to the 
license, and send it back to the person who presented the 
same.^ 

The southern and southwestern states have in general 
taken far less pains than those of New England to provide 
by law for a full record of marriages and for collecting, 
registering, and publishing the important social statistics 
connected with family life. In fact, there is much less com- 
pleteness regarding essential details throughout the entire 
field of matrimonial legislation. New Mexico, Missouri, and 
Kentucky appear to be the only states or territories which 
require every person solemnizing marriages to keep a record; 
although the Quakers of Maryland, as already seen, must 
enter the contracts by them solemnized in their own records, 
or in the records of some court, city, or county where the 
wedding occurs ; and both Alabama and Mississippi require 
marriages performed by the pastors of any religious society 
to be registered in a book kept for the purpose.* 

Everywhere® the clerk or other officer must keep a 
register of the facts entered in the license, sometimes with 
other data ; and usually the original license is placed on file. 
The laws of Virginia and West Virginia, being practically 
the same, are perhaps more complete and more wisely drawn 
as regards registration than those of any other state of this 
group. In Virginia the clerk is required to keep three 
books, to be called respectively the register of marriages, the 
register of births, and the register of deaths. At the time 
of issuing a license he is to ascertain, as nearly as may be, 
the date and place of the proposed marriage, the full names 

i Digest of Arh, <1894), 1129. 

^Codeo/AUt, (1897), 1, 828; Ann. Code Miss. (1892), 678. 

3 Except apparently in Tennessee. 
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of the parties, whether they are single, widowed, or divorced,^ 
the place of their birth and residence, the names of their 
parents, and the husband’s occupation. Within twenty days 
after return of the license and certificate by the person 
solemnizing, the clerk is to record a full abstract thereof in 
his marriage register, setting forth the facts in convenient 
tabular form. 

These two states have also provided for the collection of 
statistics from coroners, heads of families, and physicians; 
and, like Kentucky and Arkansas, they have established 
state systems of registration. On or before the first of March 
annually the clerk or other official in every county is required 
to submit to the state auditor of public accounts a full report 
of the facts contained in his marriage register; and every 
year the auditor is to prepare an abstract of the county 
reports and submit it to the general assembly at each regular 
session.^ 


III. THE MIDDLE AND WESTEBN STATES^ 

a) Solemnization. — For half a century after the Declara- 
tion of Independence New York abstained from any legisla- 
tion regarding the marriage celebration. The optional civil 

1 Act of Feb. 3, 1900: Acts (1899-1900), 283, 284. 

sin West Virginia the registration of births, marriages, and deaths of white 
and colored shall be kept separate and distinct.”— CJbde (1900), 659, Of. Ky. Oe». 
Stat. (1887), 204; Digest of Arh. (1894), 320, 321; Code of Va. (1887), 130, 558. 

For the entire discussion of matrimonial administration in these states, as 
above given in subsec. c), compare Code of Ala. (1897), I, 827 ff,; Beu. Stat. of Arig^ 
(1887), 371, 372 ; Digest of Arlc. (1894), 1126 ff. ; Ecu. Stat. of Fla. (1892), 679 ff. ; Code of 
Ga. (1896), n, 221 ff.; Kerduchy Stat. (1894), 765, 766; Bev. Civil Code of La. (1888), 
60 ff.; Cdde of Md. (1888), I, 975 &; Ann. Code of Miss. (1892), 677, 678; Beo. Stat. 
Mo. (1899), I, 1035 ff.; Comp. Laws of N. M. (1897), 403 ff.; Code of jV. a(l88$)^X, 
690-92; Code of Tenn. (1884), 609-U; Gen. Laws of Tex. (1891), 96; Bev. avil Stat. <f 
Tex. (1888), I, 877, 878; Code of Va. (1887), 555-60; AcU (1900), 283, 284; Code of W. 
Va. (1900) , 654 ff., 934 ; also Acts of Leg. (1887), chap. 64; Ann. Stat. of Ind. Ter. (1^), 
607 ff. ; Session Laws of Oklahoma (1897), 208 ff. ; Comp. Stat. of D. C. (1894), 2170-75. 

3 In this section the laws of the following twenty*ffv6 districts and states are 
considered; Alaska, California, Colorado, Delaware, Idaho, Illinois, Indiana, Iowa, 
Kansas, Michigan, Minnesota, Montana, Nebraska, Nevada, New Jersey, New York, 
North Dakota, Ohio, Oregon, Pennsylvania, South «Dakota, Utah, Washhogton, 
Wisconsin, and Wyoming. 
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or ecclesiastical ceremony was still allowed as in the provin- 
cial era. In the meantime acts were passed for the punish- 
ment of bigamous and other unlawful unions; and in 1813 
the statute-maker felt himself called upon to deal with the 
same hard case of conscience which had long before troubled 
the people of Virginia and Massachusetts. It was decreed that 
‘‘every negro, mulatto, or mestee within this state, who is now 
a slave for life, shall continue such .... unless manumitted 
according to law; and the .... baptizing of any slave 
shall not be deemed .... a manumission.” All marriages 
contracted “wherein one or more of the parties was, were, or 
may be slaves, shall be considered equally valid” as if they 
were free ; but here also it is carefully provided that nothing 
in the law shall be construed so as to cause the bondman to 
be manumitted.^ 

The revised statutes of 1827-28 contain a general “title” 
regulating matrimony which in many respects forms the 
basis of the existing law. “For the purpose of being regis- 
tered and authenticated” marriage shall be solemnized only 
by the following persons: (1) ministers of the gospel and 
priests of every denomination; (2) mayors, recorders, and 
aldermen of cities ; (3) judges of the county courts and jus- 
tices of the peace. Quakers and Jews may “continue” to use 
their own rites. Kecord of marriage certificates is provided 
for; and in place of license or banns — neither of which is 
mentioned — the person performing the ceremony is author- 
ized to identify the parties, if either is a stranger, by the 
oath of some person whom he knows.^ The existing law 
contains a similar provision. Under like circumstances the 
minister or magistrate must ascertain from the applicants 
their right to contract marriage, and for that purpose he 
may examine one or both of them, or any other person under 

1 Act of April 9, 1815; Laws qf New rork (1818), 11, 201, 202. 
sm, Passed (Albany, 1829), II, 139, 140. 
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oatli, ‘‘wldch examination shall be reduced to writing and 
subscribed by the parties.”^ Throughout the century the 
law regarding celebration has remained unchanged in gen- 
eral character, although authority to perform the cere- 
mony has been extended to other ofiBcials and magistrates.^ 
The state steadily maintained the validity of marriages 
entered into by simple agreement without any formal cele- 
bration. It was enacted in 1887 that the provisions of the 
statute shall not be “construed to require the parties to any 
marriage, or any minister or magistrate to solemnize the 
same in the manner “therein prescribed;” but all lawful 
marriages contracted in the manner heretofore in use in this 
state, shall be as valid as if this article had not been passed.”® 

The usual evils followed: but an effective remedy seems 
at last to have been provided. By an act of April 11, 
1901, a marriage must be solemnized either (1) by a clergy- 
man or minister of any religion, or the leader of the Society 
for Ethical Culture in the city of New York; (2) a mayor, 
recorder, alderman, police justice, or police magistrate of a 
city ; (3) a justice or judge of a court of record or municipal 
court, or a justice of the peace; or (4) by “a written contract 
of marriage signed by both parties, and at least two witnesses 
who shall subscribe the same, stating the place of residence 
of each of the parties and witnesses and the date and place 
of marriage, and acknowledged by the parties and witnesses 
in the manner required for the acknowledgment of a convey- 
ance of real estate to entitle the same to be recorded. Such 
contract shall be filed within six months after its execution 
in the office of the clerk of the town or city in which the 

1 A false statement of either person is ptmishable as perjury : Laws (1873), chap. 
25, pp. 19, 20; also in Eeu. Stai. (1889), IV, 2597. 

2 To the leader of the Society for Ethical Culture in the city of New Vork and 
the justices and the judges of aU courts of record; Laws (1888), chap. 78, pp, 128, 123, 
superseding an amendment to Beo. Stat, (1829) authorial^ by Laws (1887), chap. 77, 
pp. 89, 90, axidLaws (1877), chap. 430; Bev, Stat (1889), “supplement” in XV, 8598, 2697. 

iLaws (1887), chap. 77, p. 90; also in Eei?. 8tat. (1889), IV, 2698. 
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marriage was solemnized.” After the first day of January, 
1902, no marriage claimed to have been contracted otherwise 
than in this article provided “shall be valid for any purpose 
whatever.” The act, however, declares the validity of every 
lawful union formed “in the manner and pursuant to the 
regulations ” of a religious society to which either person 
belongs.^ Thus with the beginning of the new century the 
“common-law” marriage appears to have finished its long 
course in New York state. 

The statutes of that commonwealth relating to contract 
or solemnization are extended to Indians residing in the 
state; although it is especially provided that those “who 
have heretofore or shall hereafter contract marriage accord- 
ing to the Indian custom or usage, and shall cohabit as hus- 
band and wife, shall be deemed lawfully married. Indian 
marriages may be solemnized by peace-makers within their 
jurisdiction with the same force and effect as by a justice of 
the peace.” ^ 

For New Jersey the first matrimonial law of the period 
under review is that of March 4, 1796, repealing an act of 
March 24, 1719. By this law every justice of the peace and 
“every stated and ordained minister” in the commonwealth 
is given power to perform the wedding ceremony ; and, in 
addition, every religious society is permitted to employ its 
own usage in the marriage of its members ; but such con- 
tracts are to be recorded in the same way as those before a 
minister or magistrate.® Amendments were made from time 
to time down to 1882, when an act appears which in nearly 
all of its leading provisions is still in force/ Marriage may 
now be solemnized in the state by every judge of a court of 

iLaw9 0fN. r. (1901), 11,93^35. 

3 Act of May 18, 1892: Eec. Btat, (supplemental volume, 1892), V, 8742. 

^ Lam of the State of (1800), 158,159. 

iPu6. Laws (1882), 208; retained in Oen. BtaU of AT. J. (1896), II, 2005. See for 
earlier acts amended Fub^ Laws (1877), 168. 
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common pleas ; any justice of the peace/ mayor, recorder, or 
police justice ; and by every stated and ordained minister of 
the gospel In addition, every religious society in the state 
may join together in wedlock persons one or both of whom 
are its members; and by a later enactment authority is con- 
ferred upon the chief justice and the associate justices of the 
supreme court, the chancellor and every vice-chancellor of 
the equity courts, in as full measure “as if the marriage 
were sole mni zed by a stated and ordained minister of the 
gospel.”^ The marriage of a minor may not be solemnized 
without certificate of parental consent, whose genuineness 
must be proved by the oath of at least one witness of full age 
and discretion.® 

Pennsylvania has shown remarkable conservatism in her 
regulation of the marriage celebration. After two centuries, 
the act of 1701, taking its form in that of 1693, is with 
slight alteration still in force. It contains no precise desig- 
nation of the persons who may perform the ceremony. Its 
spirit is revealed in the dictum of Greorge Fox, elsewhere 
quoted: ^‘We marry none, but are witnesses of it.” Self- 
betrothal and self-gri/5{a, as in early mediseval days, are still 
practiced by the Quaker descendants of the ancient Teutons. 
In 1886 a statute expressly authorizes a man and a woman 
to solemnize their own marriage.* This provision and a 
later requirement of license in all cases are the only legis- 
lative changes affecting the celebration since 1730, when 
certificate of parental consent was demanded. Now, as in 
1701, the bride and groom, taking each other by the hand, 
are permitted to plight their vows in the presence of at least 
twelve witnesses, one of whom being a justice of the peace; 

1 A jxLstioe of the peace may solemnize a marria^re out of the oonnty for which he 
is commissioned ; Pearson r. Howey, 6 HAnSTBDO, N, J» Beports, 12. 

2 Act of June 13, 1890: Pub, Laws (1890), 439j Gen. Stat, (1896), IX, 2006, 

sPiiA Laws (1889), 189; Bev, Stat. (1896), H, 2005. 

*Laws (1885), No. 115, sec. 1. 
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althougli the courts have decided, as indeed they could 
hardly fail to do, that this provision is merely “directory” 
and not mandatory;^ for the original enactment declares 
that it shall not extend “to any that marry in their own 
society in the absence of a justice of the peace.” ^ Such is 
the liberty permitted by the law; but the practice of the 
majority of the people probably does not differ much from 
the common usage elsewhere in the United States. From 
an act of 1849, still retained in the statute-book, one may 
perceive who are the officers usually called upon to perform 
or witness the wedding ceremony. “Every person in whose 
care or profession may be found the record kept by any 
minister of the gospel, judge, alderman, or justice of the 
peace, of any marriage contract solemnized” by or before 
the same shall on application, and the payment or tender of 
a fee of fifty cents, deliver to the applicant a full transcript 
of such record, with a proper certificate of its correctness.* 

There is a sharp contrast between the broad liberalism of 
Pennsylvania and the narrow, even reactionary, policy of 
Delaware, whose territory also once formed a part of the 
proprietary domain of William Penn. The act of January 
29, 1790, is decidedly retrogressive. Its keynote is pitched 
in the preamble, “Whereas,” we are assured, “matrimony is 
an honorable institution of Almighty God, designed for the 
mutual convenience and happiness of mankind; and sober, 
discreet, and advised union of persons in matrimony is the 
duty of every good citizen, and the unadvised, clandestine, 
loose, and unseemly proceedings in marriage, tend to intro- 
duce a contempt and irreverent regard for that holy institu- 

lEodebaugh v. Banks (1883), 2 Watts, 9; Enikerson v. Day (1881), 15 JPhila, 
Reports^ 638. The provision of 1701 requiring the justice to subscribe the publication 
(or certificate) is not obsolete; Helfienstein o* Thomas (1835), 5 BawXiB, 209. 

2 Above, chap, zii, sec. iii. 

8 Act of April 10 i Laws of fko 0m, Assembly (1849), 549; retained in XterBE Am 
ZiBWXS, JCHgost (1896), II, 2879. 
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tion, and a dissoluteness of manners among the thoughtless 
part of the community furthermore, since evils may arise 
‘‘to persons secretly and improperly uniting themselves 
.... without knowledge of their parents, guardians, or 
friends; and the causes are now removed, which rendered it 
convenient to have marriages celebrated by justices of the 
peace”: therefore, under penalty of one hundred pounds law- 
ful money for disobedience, it is declared that marriages be- 
tween white persons may be celebrated only by “ministers 
or preachers of the gospel, appointed or ordained according 
to the rites and ceremonies of their respective churches, or 
by the religious society to which they belong” according to 
its established mode and usage.^ Civil marriage was thus 
completely abrogated, to be grudgingly restored only after 
more than fourscore years. Since 1874 the mayor of Wil- 
mington has had a share in the matrimonial business, other- 
wise the law of 1790 still governs the nuptial celebration.® 

The foundation of Marietta in 1788, and the subsequent 
organization of the first territory of the United States, under 
the ordinance of 1787, constitutes an event scarcely second 
in significance to any in the whole course of American his- 
tory. It marks the beginning of distinctively western insti- 
tutions, although these, especially as regards the local 
political organisms, are in many respects predetermined and 
molded by those of the two old middle states. New York and 
Pennsylvania.® The laws adopted or enacted for the region 
of Ohio, both before and after that state was admitted to the 
Union in 1802, form in principle and often in detail the 
models or prototypes on which rest the legal systems of the 

1 Act of Jan. 29, 1790 : Laws of the State of Del. (1797), II, 972, 973. 

2 Ecu. Stat of Lei, (1874), 478; also in Ecu. Stat, (of 1852, as amended to 1893), 
594, By the act of Feb. 25: Laws of Del, (1875), 260, the mayor of Newcastle was 
granted the same power, bnt it seems not to be continued in the present law. 

8 On the significance of the settlement of Marietta, and the infiuenae of the 
middle states and provinces, see Howabd, Local Const, JETtst, 1, 408, 411, 887, pasHm, 
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numerous commonwealths filling the vast expanse of terri- 
tory stretching from the Alleghanies to the Golden Gate, 
This is surely true in general of the laws of marriage; 
although Ohio, in still clinging to the optional plan of civil 
license or oral ecclesiastical banns, has retained an archaic 
feature which finds little imitation in the other western states. 

By a law of the Northwestern Territory in 1788, after 
banns, license, or notice by posting, persons may be joined 
in wedlock before any judge of the general court, or of the 
courts of common pleas in their respective districts, or before 
a minister of any religious society or congregation where he 
is settled; and the Quakers are especially guaranteed the 
enjoyment of their peculiar rites.^ Four years later the 
same authority is granted to all justices of the peace.® In 
1803 a new act appears. Now justices of the peace may 
perform the ceremony in their proper counties; Quakers 
and Menonists may use their own rites; and every ‘‘or- 
dained” minister of any society or congregation is given the 
same authority, on presenting his credentials to the county 
court of common pleas, ^ and receiving a license to that effect. 
But the function of such minister is no longer restricted to 
his own congregation; he may act anywhere in the state.* 
The law was thus practically complete. Under the present 
statute of Ohio® any ordained minister after obtaining a li- 
cense from the county judge of probate ; any justice of the 
peace in his county; any religious society “agreeably to the 
rules and regulations of their respective churches;” or the 
mayor of any city or incorporated village, in the county 
where it wholly or partly lies, is authorized to join persons 

1 Act of 17B8: Ohasb, 8tat, cf Ohio and the Northwestern Ter.y X, lOX, X02, 

3 Act of Ang. If 1792; Chasb, op* oit*^ 1, 126. 

8 After 1810, at any rate, it is the oonnty court of common pleas ; Ohas», op* ci#., 
1, 672 (1810) ; II, 1211 (1822), 1407 (1824) ; SWAN, Siat. of Ohio (1858), 569-71. 

^ Act of April 4, 1808, repealing the two precedixig laws ; Chasb, op. 1, 854, 885. 

5 Ann, Be». 8tat. of Ohio (1897), II, 8016. 
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in wedlock. A clergyman still has authority throughout 
the state ; but since 1822, in each case, before he may legally 
act, it is necessary to exhibit his license to the court of the 
county where he intends to solemnize a marriage.^ When 
the marriage is of a minor, without the authority of a license, 
the person solemnizing is required to satisfy himself that 
banns have been duly published, and that the consent of 
parent or guardian has been obtained.^ 

Indiana, admitted to the Union in 1816, Illinois in 1818, 
Michigan in 1837, and Wisconsin in 1848, were all included 
in the “Territory northwest of the Ohio,” and, so far as they 
had inhabitants, were therefore originally affected by the 
laws and government established under the ordinance of 
1787. Gradually, as each portion became a separate terri- 
tory or an independent state, the early statutes, already 
considered in connection with Ohio, were retained, modified, 
or superseded. So far as the marriage celebration is con- 
cerned, the course of history in Indiana and Illinois need 
not here be dwelt upon. In the former commonwealth the 
ceremony may now be conducted by all ministers of the 
gospel and priests of every denomination, throughout the 
state; by judges of all courts of record, justices of the peace, 
and mayors of cities, within their respective counties; and 
by the Friends and German Baptists according to the rules 
of those societies. But no marriage, legal in other respects, 
is deemed void “on accoimt of the incapacity of the person 
solemnizing the same.”* The present law of Ulmois shows 
several variations. The ceremony may be performed either 

1 The act of Jtme 11, 1822: Chasb, op, cit, H, 12U, requires the minister to pro- 
dtice his license to the clerk of the county court of common pleas, who shall *'*' enter 
the name of such minister upon record as a minister of the gospel duly authorised 
to solemnize marriage within the state, and shall note the county from which said 
license” was issued. At present the license must be presented to the county court 
of probate. 

2 Ann. 8tat, of Ohio (1897), H, 3017; cf. Weight, nepoH, 5S, 57. 

iLaws of the State of Ind, (1897), 129 (act of March 4, 1897), 
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by a minister of tlie gospel in regular standing witb the 
church or society to which he belongs; by a judge of any 
court of record; a justice of the peace; any superintendent 
of a public institution for the education of the deaf and 
dumb in the state ; or, if either of the persons is a member 
of the “religious society known as Friends or Quakers, they 
may be lawfully married by making known their intention 
. ... to a standing committee of an official meeting, at 
least one week before said marriage .... and by appearing 
in a public meeting or private gathering, before official 
witnesses of said body, with a certificate duly setting forth” 
their names and residences, with those of the parents, if 
living. This certificate, duly signed by the contracting 
persons and by the official witnesses, must be publicly read 
by one of the witnesses, and afterward entered in the records 
of an organized meeting of the society. In addition, the 
law guarantees every religious society the use of its own 
rites.* 

By the first marriage law of Michigan Territory, adopted 
in 1805 from the statutes of Massachusetts, so “far as is nec- 
essary and suitable to the circumstances,” the wedding cere- 
mony may be performed by justices of the peace and regular 
mini sters of the gospel, when at least one of the persons 
marrying is an “inhabitant” or “resident” of the district 
where such clergyman or magistrate dwells; and there is the 
iBual clause securing to all religious societies their peculiar 
usage or cimtomB.* In 1820 the contemporary law of Ohio 
was adopted, authorizing celebration, after license, banns, or 
posting, by justices of the peace in their own counties, or by 
ministers of the gospel in regular communion with any 
society of Ohiistians according to the forms of the church to 

I Aet of May 30: Imo* (1881), U£; retained tn Huso, Bae, Stat, (1888), 1088; qf, 
(1818), 313. 

» Act of Ang. 2, 1806: Imuu cf tha Ter. of Itioh, (1871-84), 1, 80 (from the " Wood- 
ward Code ”) : repeated In the “ Casa Code ” (1816) ; ibid., 1, 202, 203. 
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which they respectively belong.^ The same privilege is 
expressly rreserved to Quakers and Menonists in 1827 f 
while in 1832 ‘'ordained ministers” in regular communion 
with their societies, “but not otherwise,” may perform the 
ceremony, provided their credentials are first entered “of 
record” with the county clerk.® The present statute is in 
substance nearly the same, except that the “ordained” 
minister, who “continues to preach the gospel” in the state, 
is not required to file his credentials as by the earlier acts. 
Non-resident clergymen are also authorized to perform the 
ceremony in the state, provided a proper record be kept and 
a return duly made according to law; but in all cases the 
person conducting the celebration is commanded first to 
examine at least one of the persons on oath as to the legality 
of the intended contract.^ 

Wisconsin, whose law on the subject has been but slightly 
altered since 1839, authorizes solemnization by justices of 
the peace or court commissioners in the counties where they 
are elected; and throughout the state by any judge of a 
court of record, or by a minister or priest in regular com- 
munion with any religious society, so long as he continues 
to preach the gospel. Since 1861 Minnesota has had a 
similar statute; except that court commissioners are not 
mentioned, and instead the superintendent of the department 
for the deaf and dumb in the Deaf, Dumb, and Blind Insti- 
tute of the state is given authority. In both Minnesota and 
Wisconsin Quakers, on complying with the law as to return 
of certificate, are permitted to use their own forms a min- 

1 Act of 1820 : Laws of the Ter,, 1, 646, 647. 

2 Act of April 12, 1827 : Laws of the Ter,, H, 412-14. 

8 Act of May 81, 1882 : Laws of the Ter,, HI, 914, 916. 

^ Act of July 81 : Laws (1873), 20; also in Howbll, Gen, Stat, (1882), H, 1619, 1620. 
It is expressly provided that marriage maybe solemnized on Sunday: ibid,-,!, sec. 
2015; and in certain extreme cases the county judge of probate may perform the 
ceremony: see the acts of 1897 and 1899, referred to in subsec. c) below, 

6 But if the marriage among Quakers “does not take place in such meetirtg. such 
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ister, before being empowered to act, is required to file a 
copy of bis credentials of ordination with the clerk of the 
court in some county, and receive from him a proper certifi- 
cate thereof; and the magistrate or other person performing 
the ceremony may in all cases examine at least one of the 
parties on oath as to the legality of the intended marriage/ 

In the remaining fifteen western states, not yet considered, 
there is relative uniformity regarding the law of celebration. 
Originating even as organized territories in recent years, these 
commonwealths have profited by the experience of the older 
communities whence their people have mainly come, and so 
there has been less reason for experimentation. The history 
of their marriage laws in general is therefore less eventful. 
Everywhere the optional civil or religious celebration is 
recognized. (1) In all cases justices of the peace are au- 
thorized to conduct the solemnization. Occasionally, as in 
Alaska, North Dakota, Oregon,^ Nevada, and Washington, 
their power is expressly confined to their respective counties 
or districts; elsewhere no such restriction appears. (2) 
Everywhere without exception the judges or justices of the 

oertifioatd shall be signed by the parties, and at least six witnesses present, and filed 
for record’* with the county clerk: Gen.Stat.of Minn, (1894), 1,1266; the same in 
ibid* (1866), 408; and nearly the same in ibid* (1851), 271, 272. 

iThe basis of the Wisconsin law of solemnization may be found in the 8tat* 
(1888-89), 189, 140, giving authority to justices of the peace in their counties, to judges 
and commissioners of the supreme court, and to ordained ministers; and containing 
the provision regarding the filing of credentials with the clerk of the district court. 
See also Ecu. Stat* (1849), 391 ’98, and ibid. (1858), 616-18; including the same provisions 
regarding celebration as Ann* Stat* (1889), I, 185^56, except that the present 
authority for court commissioners in the counties Is conferred by act of March 13, 
1871: (?en* Later, 99. 

The Minnesota Law in JRev* Stat* €f the Ter. (1851), 270-72, is practically the same 
regarding the celebration as in Oew. Stat* of the State (1866), 406, except the provi- 
sions In the latter regarding oath and credentials; and the law of 1866 is retained in 
VfmzmA AiSP Lanb, Gen, Stat* (1894), I, 1264-66, except that the provisions for 
solemnization by the superintendent of the deaf and dumb appear in Laws (1886), 
chap. 38, p. 47. Licentiates are also required to take out a certificate; Gen* Laws 
(19Ca),2S5. 

*The justice of the peace is not expressly given authority by the Oregon lawi 
but in effect he is authorized by the general clause allowing ^*any judicial officer*^ 
to ant within bis proper jurisdiction: Codes and Stat* (1902), XI, 1682. 
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higlier courts of record are granted authority, although the 
particular courts named vary considerably from state to 
state. Thus, in Colorado, Kansas, Nebraska, and Wyoming 
the statute simply allows any judge” to perform the cere- 
mony ; while in North Dakota the same power is bestowed 
upon every judge of a ‘‘court of record,” and in Alaska 
and Oregon, on any “judicial officer” within his proper 
jurisdiction. It is granted to judges of the district courts, 
in their respective districts, in Nevada; to judges of the 
supreme and district courts, in Montana and Utah; to these 
same magistrates and to judges of probate, in Idaho; to the 
justices of the supreme court and the judges of superior 
courts, in California and Washington ; to the justices of the 
supreme court and the judges of the circuit or county courts, 
in South Dakota; and to these same judges and to those of 
the district courts, in Iowa. (3) Throughout these stat^, in 
every instance, all ordained ministers, priests, or preachers of 
the gospel, duly authorized by the usages of their respective 
churches or societies, are allowed to celebrate matrimony; 
but there is wide diversity in the phraseology of the statutes. 
Their power is not limited to a particular place, but may be 
exercised anywhere in the state. Only in one case among 
these fifteen states, Nevada, is the clergyman required to 
exhibit his credentials and take out a formal license. Some- 
times, as in Kansas, Nevada, and North Dakota, the Friends 
are expressly permitted to observe their own rites; or, as in 
California, Iowa, Nebraska, Montana, Washington, and the 
two Dakotas, there is a general clause in the law favoring all 
religious societies having peculiar methods of celebration. 
City mayors are allowed the same authority as magistrates 
and ministers in Iowa, Montana, Idaho, Utah, and South 
Dakota. By the law of the last-named state, as in New 
York, Indians are permitted to marry according to their own 
forms; and in the West, during the earlier stage of develop- 
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ment, the governor has sometimes been granted authority to 
join persons in wedlock, such being the case formerly in 
Nevada and still in Idaho. 

California, like New York, South Dakota, Wisconsin, 
Minnesota, and some other states, requires special precau- 
tions on the part of the person performing the ceremony, 
tending to prevent illegal or clandestine unions. He must 
first demand the “presentation of the marriage license; and 
if he has any reason to doubt the correctness of its statement 
of facts” as to identity of the persons, their names, ages, and 
places of residence, or the consent of their parents or guard- 
ians in case of minors, he must satisfy himself of the same; 
and “for that purpose he may administer oaths and examine 
the parties and witnesses in the like manner as the county 
clerk does before issuing the license.” Idaho has a similar 
law ; and that of Colorado allows the minister or magistrate, 
in case of minors having no parents or guardian, to perform 
the ceremony or not, according to his own judgment.* 

The statutes of many of the middle and western states 
require the presence of witnesses at the celebration. One 
witness is sufficient in South Dakota,® as formerly in Dakota 
Territory; but two witnesses must attend in Alaska, Michi- 
gan, Montana, Minnesota since 1851, Idaho since 1864, 
Nebraska since 1867, Nevada since 1861, North Dakota 
since 1890, Oregon since 1854, Washington since 1866, 
Wisconsin since 1849, and Wyoming since 1869. New York 
requires one witness when the celebration takes place before 
a minister or a magistrate, and two witnesses when the mar- 
riage is by a written contract The statutes sometimes con- 
template the presence of witnesses when in terms it is not 

I Codes and Stat cif Cal, (1886), H, 25, 26; Bev* 8tat, qt Xddho (1887), 

802; Hills, Ann, StaU CoL (1891), II, 1681, 

^The Bolsmnissr is re<iuired to ascertain the **name and place of residence of 
the witness, or two witnesses, if more than one is present ” : Ann* Btat* of 8* JO* (1899), 

xi,m 
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prescribed. Such is the case, for example, in New Jersey 
and California.^ In Pennsylvania the provision of 1701 
requiring the attendance of twelve witnesses has not been 
expressly repealed; but, as already remarked, it is construed 
by the courts as being merely ‘‘directory,” and “it has been 
ascertained that the requirement is no longer enforced. 
Two witnesses must be present” in that state “when any 
marriage is solemnized by the parties themselves.”^ 

No definite formula for the celebration is anywhere pre- 
scribed. Sometimes the statute contains a statement to that 
effect. Thus in Alaska, California, Idaho, Michigan, Min- 
nesota, Nebraska, Nevada, North Dakota, South Dakota, 
Oregon, Pennsylvania, Washington, Wisconsin, and Wyo- 
ming it is expressly provided that no particular form for the 
ceremony is required, but the parties must solemnly declare 
in the presence of the person oflSciating, and usually of the 
attending witnesses, that they take each other as husband and 
wife. The same is true of New York, if the ceremony is 
performed by a magistrate; but when a clergyman officiates, 
it may be “according to the forms and customs of the church 
or society to which he belongs.”^ In the case of Quakers or 
religious societies having as such any peculiar mode of cele- 
brating marriage, the law usually provides, as already seen, 
that the ceremony or other mode of joining in wedlock shall 
be in accordance with their customs; and “where not so 
stated it is, of course, implied.”* 

1 Witnesses are mentioned in the form of retnm to be made by the solemnisser ; 
0en. ofN, J, (1896), H, 2006: Codes and Stat. of Coi., H, 26,27. 

2WEIOHT, Beporty 57. 

8 On witnesses and the form of ceremony see BBB&iNa, Cbdes md Stat* of Cot. 
(1886), n, 26 (form); Bev, Stat, of Idaho (1887), 302; H:ow»r4i4, Qen, of Mietu 
(1882-90), n, 1619, 3602; Qen. Stat. of Minn. (1894), 1, 1265; ibid. (1866), 407; Boo. SUxt. 
of Minn. (1851), 271; Comp. Codes and Stah of Mont. (1895), |477; Comp. StaL <if JNefr. 
(1899), 757; Comp. Laws of Nev. (1900), 113; Besv. Stat. of N. Y. (18^), 2 V, 2597; same 
in ibid. (1827-28), 139, 140; Codes and Qen. Laws of Ore. (1892), II, 1319; same In Cm. 
Laws (1862), 86: Ann. Codes and Stat. of Wash. (1897), 1, 1175, 1176; Bm. Stat 
(1899), 791; Bev. Stat. of Wis. (1849), 392; also in ^n?!. StoU. of Wia. (1889), 1, 13S5. 

* (y. Weioht, Beporti 56, 
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The laws of Montana, South Dakota, and formerly those 
of Idaho and California, contain a peculiar definition of 
matrimony and a provision for contract by ‘‘declaration,” 
which, taken together, in effect allow persons to solemnize 
their own marriage, and to do so clandestinely, if they see 
fit. So by the California statute, as it stood from 1873 to 
1895, marriage is defined as a “personal relation arising out 
of a civil contract, to which the consent of parties capable 
of making it is necessary. Consent alone will not constitute 
marriage; it must be followed by a solemnization, or by a 
mutual assumption of marital rights, duties, or obligations.” 
Furthermore, “consent to and subsequent consummation of 
marriage may be manifested in any form, and may be 
proved xmder the same general rules of evidence as facts in 
other cases.” “ Persons married without the solemnization 
provided for” in the law “must jointly make a declaration 
of marriage substantially showing : 1. The names, ages and 
residences of the parties; 2. The fact of marriage; 3. That 
the marriage has not been solemnized. If no record of the 
solemnization of a marriage heretofore contracted be known 
to exist, the parties may join in a written declaration . . . , , 
substantially showing: 1. The names, ages, and residences 
of the parties; 2. The fact of marriage ; 3. That no record 
of such marriage is known to exist.” This declaration must 
be “subscribed by the parties and attested by at least three 
witnesses.” These provisions are essentially vicious; and 
they gave rise to the so-called “contract” marriages, famous 
in California judicial history, the most notorious case being 
that of Sharon v. Sharon, which in its various phases was 
for years before the state and federal courts.^ So great were 

isharoa v. Sharon, 67 Cal. <1886), 185 fl.; 75 Cal, (1888), 1-785 79 CcO, (1889), 688- 
708; 84 CaX. (1890), 424 ft. For other cases of contract” marriages tinder the code of 
1873, see Kelly v. Murphy, 70 Cal, (1887), 560; Kilbum v. Kilburn, 89 Cal. (1891), 46; 
Feople V. Beevers, 99 Cal. (1898), 286; Toon v. Huberty, 104 Cal, (1894), 260; People v, 
Lehman, 104 Col. (1894), 631; Hinckley v, Ayres, 105 Cal, (1895), 357. From 1849 to 
1873 0ommon4av marriages were good in California: see Graham v, Bennett, Z CkO* 
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the evils of clandestine marriages, and the resulting con- 
flicting and often false claims to property or inheritance 
under this law, that in 1896 a tardy remedy was sought in 
legislation. Section 75 of the code, as above quoted, allow- 
ing a declaration of marriage, was repealed outright. The 
definition in sec. 56 was amended to read, “Consent alone 
will not constitute marriage; it must be followed by a solem- 
nization authorized by this Code;” and for the future sec. 57, 
instead of its former dangerous terms, declares that “consent 
to a marriage and solemnization thereof may be proved 
under the same general rules of evidence as facts are 
proved in other cases.’” 

Fourteen states of the middle and western group have 
provided that when a marriage has been solemnized by a 
person professing to be authorized, but not authorized by 
law for that purpose, its validity is “not affected by such 
lack of authority, if it is in other respects valid and con- 
summated with the belief of the parties, or either of them, 
that they have been lawfully married.’” These states are 
Idaho, Indiana, Michigan, Minnesota, Montana, New York, 
Nebraska, North Dakota, Nevada, Oregon, Utah, Washing- 
ton, Wisconsin, and Wyoming. In all cases the person 
falsely representing himself to have authority is made liable 

(1852), 503; Letters v. Cady, 10 Cal (1858), 530; Case v. Case, 17 Cal (1861), 598; People 
V. Anderson, 26 Cal (1864), 130; estate of Charles Beverson, 47 Cal (1874), 621; estate 
of McCausland, 52 Cal (1878), 568 ; in re Briswalter, 72 Cal (1887), 107; White v. White, 
82 Cal (1890), 427. The facts in. the four cases last mentioned arose before 1873, 

iDbbeing, Codes and Stat of Cal (1886), II, 18, 19, 20, 27; amended by act of 
March 26, 1895: Stat and Amendments to the Codes (1895), 121. Compare the present 
law of Sonth Dakota; Ann, Stat (1899), II, 1018, 1022; Bev. Codes cf S. P. (1903), 596; 
and that of Montana: Comp. Codes and StcO, (1895), 475, 477, 478, which in the defini- 
tion delares that consent “ must be followed by a solemnization, or by a mutual and 
public assumption of the marital relation.” In the use of the word “public” the 
present law of Montana differs from that of California previous to 1895, Formerly 
the laws of Idaho and California were identical ; but now the provision for declara- 
tion is omitted foom those of Idaho, although the prescribed celebration is not 
essential to a valid marriage. Cf, Comp, and Bev, Laws of Idaho (1875), 642, 646- B&o 
Stat. (1887). 301. xw. 

2 Want of authority to solemnize does not avoid a marriage: State v. Brecht 41 
Minn., 50, 54 ; 42 N", W. Bep., 602 ; Martin w, Byau, 2 PiNNEV, Wts, Bepw% 24. * 
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to severe penalties/ California requires that ‘‘marriage 
must be licensed, solemnized, authenticated, and recorded;” 
but it is not invalidated by non-compliance with the law 
“by other than the parties” themselves/ Idaho, Montana, 
and South Dakota have similar statutes, although the act 
of the parties is not thus excepted.® In Iowa “marriages 
solemnized, with the consent of parties, in any other man- 
ner” than presented by the statute, “are valid; but the 
parties thereto, and all persons aiding or abetting them, 
shall forfeit to the school fund the sum of fifty dollars each; 
but this shall not apply to the person conducting the cere- 
mony, if within ninety days thereafter he makes the required 
return to the clerk of the district court.”* In Indiana “no 
marriage shall be void or voidable for want of license or 

I For unauthorized solemnization and the penalty see Eev. Stat, of Idaho (1887), 
803, 761 : a misdemeanor punished by confinement in the county jail not exceeding six 
months, or a fine of not more than $300, or both ; Laws of Ind, (1897), 129 (March 4) ; 
jBcy. StaU (1896), I, sec. 2148: a fine of $50 to $500, to which may be added imprisonment 
in the county jail for from ten days to three months; Howell, (?e7^. Stat. of Mich, 
(1883), II, 1620: a misdemeanor punishable by imprisonment in the county jail of not 
more than one year, or a fine of $50 to $500, or both ; Qoru Stat, of Minn, (1894), 1, 1266 ; 
a misdemeanor, with not over one year’s imprisonment, or a fine of not exceeding $500, 
or both; Comp, Codes and Stat, of Mont, (1895), 477 ; Comp, Stat, of JSfeb, (1899), 757 ; a 
misdemeanor, with not more than one year in jail, or a fine not to exceed $500; Comp, 
Laws of Nev, (1900), 114: a fine of not more than $500, or imprisonment till paid; 
Codes and Cfen, Laws of Ore, (1892), H, 1820-22; 1, 967: not more than one year in jail, 
or a fine of $100 to $500; and the same penalty for illegal solemnization and for ille- 
gally issuing a license by the derk; Boo, Stat. of Utah (1898), 331; Laws (1888), 90: 
not exceeding three years in the state prison, and the same penalty for false persona- 
tion of parent or guardian, or for forging a certificate of consent ; Ann. Code of Wash, 
(1897), 1, 1175, 1178; Ann, Stat, of Wis. (1889), 1, 1356; not exceeding one year in jail, or 
a fine of not more than $500, and the same for illegal solemnization, making false 
certificate, or for false personation; Bev, Stat, of Wyo, (1899), 791, 793: a misde- 
meanor, and the same penalty as in Wisconsin for unauthorized solemnization, 
which is prescribed also for false certificate or false record by the clerk ; Ann, Bev. 
Stat, of Ohio (1897), II, 3017 : imprisonment for six months, or a fine of $500, or both; 
Laws ofN. D, (1890), 278: a misdemeanor with fine of $100 to $500 and costs, or impris- 
onment in the county jail for from three months to one year. 

9 Amendments to the Civil Code (1^), chap. 68. 

» Beo, Stca, of Idaho (1887), 302; Comp, Codes and Stat, of Mont, (1895), 476; Stat 
pf8.D. (1899), 11,1020. 

* Code of Iowa (1897), 1124; same in iHd, (1860), 428, Qf, ibid, (1851), secs. 1474, 
1475. Thus the common-law contract is good: see Blanchard v, Lambert, 43 Xa, 
Mep&rU^tSS, 
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other formality required by law, if either of the parties 
thereto believed it to be legal marriage at the time.”^ The 
person solemnizing, in Colorado, is protected by the duly 
issued license, if he has no personal knowledge of the 
incompetency of the parties.^ In Ohio, “when the person 
who solemnized the marriage had no license, it was held that 
it was to be inferred that the parties openly and mutually 
consented to a contract of present marriage;” and when they 
thereafter cohabited as husband and wife, “this consent 
constituted a legal marriage, and the man having then a 
wife living might properly be convicted of bigamy.”® 

6) Forbidden degrees: void and voidable marriages . — 
Nineteen out of the twenty-five middle and western states 
have each provided a statutory definition of marriage/ In 
Oregon, Indiana, and in Washington since 1854, it is defined 
briefly as a civil contract; in Alaska it is a civil contract 
which may be entered into by males of twenty-one and 
females of eighteen years, if otherwise capable ; in Colorado 
and Kansas it is “ considered in law” as a civil contract to 
which the consent of the parties is essential; in lowa*^ since 
1861, Nebraska since 1856, and Wyoming since 1869, it is 


1 Hoeubb, JBeu. 8tat» ofXnd. (1896), U, sec. 5330; Bubns, Ann. 8tat, (1901), HI, 705. 

2 MixiiS, Ann. Stat, of Col. (1891), 11, 1680, The Gen. Lam of Col. (1877), SIS, 
show the exigencies of pioneer life in the provision that “all marriages which have 
been solemnized in this state, whether by any president or judge of any mining dis- 
trict, elected under and acting by the laws thereof,^’ shall be valid. So in Oregon 
by an act of Jan. 17, 1854 (Stat. of Ore.^ 494), marriages contracted, with the consent 
of the parties, “when their residence is remote from any person duly authorised 
to solemnize such marriage, in any other manner than is prescribed, shall be valid; 
Provided that no legal impediment shaU exist thereto; such oontracts shall be 
made in writing duly attested, and shall be recorded in the office of the recorder of 
deeds of the proper county, within sixty days.” 

3 Carmichael v. State, 12 Ohio Beports^ 553. 

^On the dejBnition of marriage see Smith v. Smith, 17 N, T. Bep.^ 76; and on 
marriage as a question of status, SewaU v. Sewall, 132 Mass., 156; Watkins v. Wat* 
kins, 135 Afoss., 84. 

5 “ Marriage is a civil contract, requiring the consent of the parties capable of 
entering into other contracts, except as herein otherwise noted.”— Cbde of Xowa 
(1897), 1123; of. ibid. (1851), sec. 1464; ibid. (1878), sec. 2186, 
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a civil contract to which the consent of parties capable in 
law of contracting is necessary ; in Michigan, Minnesota since 
1866, Nevada since 1861, New York^ since 1828, and Wis- 
consin since 1849, ‘‘so far as its validity in law is concerned,” 
it is a civil contract under the same conditions as in the last- 
named group of states. On the other hand, several com- 
monwealths have sanctioned a definition which seems to 
imply the element of status in the marital relation. Thus 
by the laws of Idaho, Montana, South Dakota, California, 
and North Dakota, marriage is a personal relation, arising 
out of a civil contract to which the consent of parties capable 
of making it is necessary. In North Dakota, although mar- 
riage is a personal relation so arising, it must be “entered 
into, maintained, annulled, or dissolved” only as provided 
by law; and in California, since the reform of 1896, consent 
must be followed by a solemnization authorized by the code. 
Moreover, in South Dakota the consent to a marriage “must 
be to one commencing instantly, and not to an agreement to 
marry afterwards.” The law of Ohio is similar;^ and in 
Idaho and California neither party to a nuptial contract is 
“bound by a promise made in ignorance of the other’s want 
of personal chastity, and either is released therefrom by 
unchaste conduct” of the other, unless both participated 
therein.® 

In all the states of the group under review, except in 
Colorado, New Jersey, and Pennsylvania, the age of consent 
to marriage is fixed by the law, or it may be inferred from 
its provisions. For males it is twenty-one in Alaska and 

1 HarriagOT so far as its yalldXty in law is oonoerned, shall continue in this 
state a civil contract, to which the consent of parties capable in law of contracting, 
shall be essential.'’- Beo. Stat ofN, Y, (1827-28), II, 138; c/, ibid. (1889), IV, 2595. 

a Mutual promises to marry in the future, though made by parties competent 
to contract, and followed by cohabitation as husband and wife, is not, in itself, a 
valid marriage.”— Duncan v. Duncan, 10 Ohio EeporU, 181. 

t Bew. 8tca. of Idaho (1887), 802; DaaaBiKro, Codes and 8taU of Oal, (188$), H, sea 
ttS, p. 24: act of March 80, 1874, Ame/ndn^U (1878-74), 185. 
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Washington;^ eighteen in California, Delaware,^ Idaho,® 
Indiana, Michigan, Minnesota, Montana, Nebraska, Nevada, 
New York, Ohio, Oregon, South Dakota, Wisconsin, and 
Wyoming; seventeen in Illinois; sixteen in Iowa,* North 
Dakota,® and Utah ;® and only fifteen in Kansas. For females 
it is eighteen in Alaska, Washington, Idaho, and New York; 
sixteen in Delaware, Indiana, Michigan, Montana, Nebraska, 
Nevada, Ohio, and Wyoming^ fifteen in California, Minne- 
sota, Oregon, South Dakota, and Wisconsin; fourteen in 
Illinois, Iowa, and Utah ; thirteen in North Dakota ; and only 
twelve in Kansas. 

The age below which the consent of parent or guardian 
is required for the marriage of a minor is prescribed in all 
cases, except in Alaska, Kansas, New York, and Michigan.^ 

iThe Ann. Codes andStatof Wash* (1897), 1, 1174, fixes the age when marriage 
may be contracted at twenty-one for males and eighteen for females; but elsewhere 
proTision is made for written consent of parent or guardian before license may be 
issued to persons below these ages respectively: ibid.^ 1, 1177. 

2 It is provided by the JRev. Code of Del. (1874), chap. 75, sec. 1, “ that a divorce 
may be granted in case the parties were, when married, below the ages specified 
(eighteen and sixteen), and did not voluntarily ratify the marriage after arriving at 
Uiose ages ; ” and this is retained in Dev. 8tat. (1893), 596, Cf. Weight, Deport^ SO. 

8 From 1864 to the act of Feb. 7, 1889, in Idaho, the ages of consent were respec- 
tively eighteen and sixteen for males and females ; but in the last-named year 
eighteen was fixed as the age for both sexes : Laws (1863-64), 613: Oen. Laws (1889), 40. 

4 Below the ages of sixteen and fourteen in Iowa “ marriage is a nullity or not, 
at the option of the minor, made known at any time before he or she is six months 
older than said ages.”— Weight, Eeponrt^ 30; see Code of Iowa (1897), 1123; ibid. (1873), 
sec. 2186. 

8 North Dakota shows a retrogression. By the Bev. Code (1895), 608, the ages of 
consent to marriage are sixteen and thirteen: the same by the act of March 2U, 1^: 
Laws, 276; which act had been superseded by that of March 9, 1891, Laws, 22^ 229, 
which is in turn repealed by the act of 1895. Still earlier the laws of Dakota Terri- 
tory had fixed the ages at eighteen and fifteen respectively: Code of Dakota <1883), 
sec. $6, p. 743; at sixteen and fourteen on May 7, 1862: Oen* Laws (1862), 390; and 
at fourteen and thirteen in 1866: Civil Code (1865-66), 11. By this last act the 
marriage of a woman under fourteen might be annulled, if contracted without con- 
sent of parent or guardian, and not followed by cohabitation, nor ratified after the 
girl attained that age. 

8 Formerly the ages in Utah were fourteen and twelve : Laws (1888), 88-91 ; they 
were fixed at sixteen and fourteen respectively for males and females by the act of 
March 11, 1897 : Laws, 40. 

^ Solemnization against law as to age and parental consent does not invalidate: 
Parton v. Hervey, 1 Gray, 119, 122; Holtz v* Dick, 42 OAto 791. In 

1859-67, the ages were twenty-one for males and eighteen for females: Wa»B, Oon, 
atat* (1897), 11, 939, note. 
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Such consent must precede the granting of license; or, where 
the license system has not been adopted, it must be made 
known by certificate or otherwise to the person or society 
conducting the celebration before the ceremony may be per- 
formed/ In all cases, save the three named, the age for 
males is twenty-one, except in Idaho, where it is eighteen. 
For females it is eighteen in all these states, except in Idaho, 
where it is sixteen; and in Pennsylvania and Wyoming, where 
it is twenty-one. Formerly in Delaware indented servants 
could not lawfully marry without the master’s consent ; and 
for so doing such persons offending must ‘‘serve their respec- 
tive masters or mistresses six months after the time of their 
servitude by indentures or engagements has expired; and if 
any person being free, shall marry with a servant without 
such consent .... he or she .... shall pay to the mas- 
ter or mistress of the servant, if a man, ten pounds, .and if a 
woman, five pounds; and the servant so married shall abide 
with the master or mistress according to indenture or 
engagement six months as aforesaid.” “ Later the penalty 
for a free person marrying a servant, if a man, was fixed at 
thirty dollars, of if a woman, at fifteen.® 

All the states under consideration have legislated con- 
cerning forbidden degrees of consanguinity. Kelations in 
the direct line, with brothers and sisters, are, as elsewhere, 
always included; although many of the newer states and 
some of the older, have not thought it necessary to continue 
the solemn farce derived from ancient ecclesiastical usage of 
specifically interdicting wedlock with a grandparent or with 
a grandchild; and sometimes the connections by affinity are 

I In Oregon a license may be issned for tbe marriage of a minor without such 
consent, when there is no parent or guardian resident in the state, if the female has 
lived in the county where the licexxse is applied for during six months: CScdes md 
0m. Laws (1892), II, im ; Codes and 8tat. (1902), II, 16W. 

^Lawsivm), 

t Bee. Btat. cf X>et (1858), as amended (1893), 594. This provision is now ohsolate, 
thotxgh retained in the statutes. 
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not mentioned, or, as in Wyoming, they are expressly ex- 
empted from the inhibitions. Frequently, however, a man 
is denied the privilege of taking his step-mother or his 
mother-in-law to wife,^ and in every state of the group, ex- 
pressly or by implication,® marriage between aunts and 
nephews, or uncles and nieces, is forbidden. Minnesota since 
1861, and Wisconsin since 1839, prohibit marriage between 
persons nearer of kin than first cousins, computing by the 
rules of the civil law; and in effect the same is true of Utah.® 
On the other hand, the statutes of Indiana, Ohio, Nevada, 
and Washington are more severe, allowing marriage only 
between persons “not nearer of kin than second cousins;’’ 
first cousins are likewise prohibited from intermarrying in 
Illinois, Kansas, Wyoming, the two Dakotas, Michigan, 
Pennsylvania, Oregon, and, apparently in Colorado;^ while 
in Alaska marriages are prohibited within the fourth degree 
of the whole or the half-blood. But in no instance is a 
union between a sister-in-law or a brother-in-law interdicted. 
In all cases marriages within the prohibited degrees are 
both incestuous and void, except in Delaware, Mirtnesota, 
Oregon, Pennsylvania, Indiana, and South Dakota, where 
they are only void; in New Jersey, where they are only 


1 A marriage with a step-parent or parent-in-law is forbidden in Delaware, Iowa, 
Michigan, New Jersey, and W€ishington; apparently also in Pennsylvania. In the 
latter state marriages within the degrees of affinity, forbidden by the act of March 31, 
Lam (1860), 894, were legalized by the act of April 6, 1868; Laws of the Gm, Casern., 
67; or the same in Pepphs and Lewis, Digest (1896), H, 2884. 

2 Of course, such unions are included where marriage is expressly prohibited 
between persons nearer of kin than first or second cousins by the rules of the civil 
law. 

tin Utah marriage is forbidden within, but not including, the fourth degree of 
collateral kinship according to the rules of the civil law* Originally Iowa had the 
same rule as Minnesota: Code of Iowa (1843), 434. 

^ First cousins are prohibited by act of March 10: Session Lawsqf iM, (1864), 106 ; 
the prohibition is retained in Gen. Laws (1877), 612; but omitted in Gen, 3tat, (1883), 
690, the change being made in Session Laws (1883), 243. But Mills, Ann, Stai, (1891), 
sec. 1320, p. 931, declares the marriage of first cousins incestuous and void. See Laurs 
of Pa, (1901), 597, for prohibition of marriage of first cousins; Laws qf Ore, (1806), 41 ; 
Codes and Stat. of Ore. (1902), n, 1681. 
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voidable;^ in Washington, where they are only incestnons; 
and in Ohio, where they are not expressly declared to be 
either incestnons or void. However, in the three states last 
named such unions are forbidden and punished; and in gen- 
eral for violation of the law by the persons contracting or 
the person solemnizing marriages declared void or voidable 
severe penalties are often imposed.^ By exception, in Colo- 
rado, it is provided that nothing in the law regarding de- 
grees ‘‘shall be so construed as to prevent the people living 
in that portion of the state acquired from Mexico from 
marrying according to the customs of that country.”® 

In these states the grounds for prohibiting wedlock other 
than kinship or affinity are as varied, confusing, and contra- 
dictory as in New England or the southern group. For the 
same cause a contract declared void in one state may be 
voidable or merely forbidden and punished in another. The 
statutes disclose a great diversity of conditional or qualify- 
ing clauses which render it almost hopeless to make any 

J Such marriages are voidable in New Jersey, “ and until dissolved by a court of 
competent jurisdiction must in all collateral proceedings, be treated as valid.'' — 
Qen, Stat* (1896), II, 2003. Qf. Boylan v. De Inzer, 18 Stbwaet, N, J, Equity Be- 
pori«,485. 

2 For example, in Colorado, knowingly contracting or solemnizing such a mar* 
riage is a misdemeanor subject to a fine of $50 to $500, or imprisonment from three 
months to two years, or both; Mills, Ann, Stat. (1891), IX, 1678; in Illinois incest is 
punished by imprisonment for not more than ten years, or twenty if the crime is that 
of father with daughter: Hubd, Bev, Stat. (1898), 577; in Kansas, for contracting, 
solemnizing, or licensing a marriage within the forbidden degrees the ofiender is liable 
to a fine of from $100 to $1,000, or imprisonment for from three months to five years, 
or both: Wbbb, Gen. Stat. (1897), II, 637; but elsewhere the law makes an incestuous 
marriage punishable by confinement and hard labor not exceeding seven years : 
n, 301 ; in Ohio, persons nearer of kin than cousins committing fornication or adul- 
tery are liable to imprisonment for from one to seven years: Bates, Ann, Stat, 
(1897), III, 8220; in Utah, solemnizing a marriage within the forbidden degrees is 
punished by not exceeding three years in the penitentiary, or a fine of not more 
than $1,000, or both: Bev. Stat, (1898), 331; by Laws (1888), 91 ; in Washington the 
penalty for contracting is imprisonment in the penitentiary for from one to ten years : 
Ann, Codes and Stat. (1897), X, 1176; in North Dakota it is a misdemeanor, with im- 
prisonment not more than six months, or a fine of not more than $500: Lems (1890), 
278; but for incest the 3 ;>enalty is one to ten years in the penitentiary : Bev, Codes 
(18^), 1273; in Delaware, a fine of $100; Bev. Stat. (1893), 598. 

s Mills, Ann, Stat of Col. (1891), II, 1678. On the Spanish laws and their effect 
see Smith u. Smith, 1 Texas Beports^ 621 ; 46 Am, Decis., 121, note, 180-84. 
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tnistwortliy generalizations. Thus bigamous marriages are 
void or voidable by judicial decree in California, Delaware, 
Idaho, Indiana, Iowa, Kansas, Michigan, Minnesota, Mon- 
tana, Nebraska, Nevada, New Jersey, New York, North Da- 
kota, Oregon, Pennsylvania,^ South Dakota, Utah, Wisconsin, 
and Wyoming; while in Colorado,® Illinois, Ohio, and Wash- 
ington they are prohibited and made punishable. In Michi- 
gan, Minnesota, Nevada, and Wisconsin the law applies only 
when the marriage was solemnized in the state; while in 
^ California, Idaho, Minnesota, North Dakota, New York, and 
South Dakota such unions are void or voidable unless, as ex- 
pressed in the California statute, ‘‘the former husband or 
wife was absent, and not known to such person to be living 
for the space of five successive years immediately preceding 
such subsequent marriage, or was generally reputed or be- 
lieved by such person to be dead” when the second marriage 
was contracted; “in either of which cases the subsequent 
marriage is valid until its nullity is adjudged by a compe- 
tent tribunal.”® Illmois and Ohio have each a similar pro- 
vision.^ 

On the abrogation of polygamy, Utah had a problem to 

1 Sec. 11 of the Digest of the Laws of Fa. (1883) provides that “ io all cases where 

a supposed or alleged marriage shall have been contracted which is absolutely void 
by reason of one of the parties thereto having a husband or wife living at the time, 
the court of common pleas shall have power to decree the said supp(^ed or alleged 
marriage to be null and void upon the application of the innocent or injured party 
and this provision is still in force ; Pbppbu and Lewis, Digest (1896), 1, 18S4. Now, 
as in 1785, a bigamous marriage is a ground of divorce: X, 1638. Mvebb, 

Stat. of HI. (1895), 545, provides that "no divorce shall in any wise affect the legiti- 
macy of children, except where the marriage shall be declared void on the 
ground of a prior marriage; ” and Colorado has the same provision: Miiips, jdnn. 
8tat. (1891), 1, 1085. 

2 A bigamous marriage is ground for divorce in Colorado: Mills, Ann, 
in,4841. 

8 See AmendTnents to the Civil Code of Cal. (1897), sec. 61. Cf. secs. 82»84 at 
Ueeexng-, Codes and Btat. (1886), II, 22, 28, 30. In New York the same exception is 
made when either spouse has beeu "finally sentenced to imprisonment for life* **- 
Beo. atat. (1827-28), 139; ibid. (1889), IV, 2596. 

* Bates, Aym. Bev. Stat. of Ohio (1897), HI, 3220; Mtbes, Bev. Stot {f/U, (1396), 

445. 
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solve analogous to that of the southern states after the en- 
franchisement of the negroes. By an act of March 9, 1896, 
rights of inheritance were secured to the issue of biga- 
mous and polygamous marriages; and a few days later, by 
general enactment, the children of such unions “heretofore 
contracted between members of the Church of Jesus Christ 
of Latter-day Saints, born on or prior to the fourth day of 
January,” 1896, were legitimated.^ 

The laws of California, Idaho, Michigan, Miimesota, 
Nebraska, North Dakota, Oregon, South Dakota, Utah, 
Washington, Wisconsin, and Wyoming render a marriage 
void or voidable when entered into by either person through 
force or fraud those of New York,® when force, fraud, or 
duress has been practiced; and those of Nevada, when fraud 
has been proved.* In Colorado the marriage of a female 
obtained by force or fraud is prohibited and punished ; in 
Iowa, Kansas, Montana, and Nevada, when obtained by force, 
menace, or duress; in Illinois, Montana, and New York, 
when the marriage of either person has been gained through 
false persuasion; while New Jersey, in more general phrase, 
treats as void the marriage of a female “against her will.” 

Marriages are also void or, usually, voidable when either 
person was of unsound mind, as in California, Idaho, or 
South Dakota; or insane or an idiot, as in Illinois, Indiana, 
Iowa, Kansas, Michigan, Nebraska, Utah, Wisconsin, and 
Wyoming;* or wanting in age or understanding, as in Indiana, 

iLam (1896), 128, 129, 271, 272. 

3 In Pennsylvania force or fraud in the marriage Is a ground for divorce: Pbs?^ 
PBR AJfJ> Lewis, (1896), 1, 1635; ibid, (1902), II, 1830. 

sStOVEB, Cods avil Prooed, (1892), 11, 1627. 

Un Idaho, Michigan, Minnesota, Nebraska, New Vork, Oregon, Utah, Wisconsin, 
and Wyoming these marriages are not voidable when there has been subsequent 
voluntary cohabitation ; in New York, Oregon, and Washington they are voidable 
only at the suit of the injured party; and in New York, only on a decree rendered 
during the lifetime of the parties. 

&Xn Idaho a marriage is voidable for unsound mind, unless after tbe removal of 
the disability the parties freely cohabited; but in Iowa, when either party was 
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Kansas, Minnesota, Nevada, New Jersey, New York, Oregon, 
Washington, and Wisconsin;’ or physically incompetent, as 
in California, Idaho, Iowa, Kansas, Montana, Nebraska, New 
Jersey, New York, Wyoming, and the two Dakotas;^ or 
below age of legal consent, as in all the last-named states, 
and also in Michigan, Nevada, Ohio, Utah, Wisconsin, and 
Wyoming,* 

Several states of this group, like those of the South, 
have attempted to check miscegenation by statute. Mar- 
riages between white persons and negroes or mulattoes are 
thus declared illegal and void in California,^ Colorado, Dela- 

impotent, insane, or an idiot, a marriage is not declared void by the statute, but 
provision is made for its annulment; McLain, Ann, Code (1888), 1, 897, By the law 
of Michigan, such a marriage is voidable, if solemnized in the state; but there, as 
also in New York, Nebraska, and Wyoming, in case of lunacy, a marriage is not 
voidable when the parties have freely cohabited after the lunatic recovered. 

I By the Indiana law such voidable marriages shall be declared void on applioa- 
tion of the incapable party, and the children thereof shall be legitimate. The same 
is true in Kansas, but there cohabitation after incapacity ceases is a sufficient de- 
fense to the action for annulment. The law of Minnesota is similar. In Nevada and 
Nebraska a marriage is “not voidable for want of age, if after attaining the age of 
consent the parties for any time freely cohabited; nor for want of understanding, if 
after restoration to reason” they so cohabited. According to the New York statute 
a marriage is “not voidable on account of want of age at suit of the party who was 
of age of consent; nor where it appears that the parties after attaining such age 
freely cohabited; nor of a female under sixteen years of age if she had i)arental con- 
sent to the marriage,” or when she ratified it after reaching that age. The law of 
Oregon is practically the same. In Michigan and Wyoming a marriage of persons 
below the age of consent is void if they separate during nonage and do not after- 
ward cohabit. 

2 In Nebraska, New York, and Wyoming an action for annulment on the ground 
of impotence must be brought in two years; while for this cause in Colorado, 
Indiana, Illinois, Oregon, and some other states a “divorce” will be granted. Physi- 
cal incapacity is cause for divorce in Michigan; and suit to “annul” a marriage 
on this ground must be brought within two years: Millbe, Cmp, Laws (1899), HI, 
2664. 

8 By the Ohio law marriages “contracted by male persons under the age of 
eighteen and females under the age of fourteen [now sixteen] are invalid, unless 
confirmed by cohabitation after arriving at those ages respectively; and such mar- 
riage, not so confirmed, does not subject a person to punishment for bigamy for 
contracting a subsequent marriage while the first husband or wife is living”; see 
Shafher u. State, 20 Ohio B^ortSy 1. 

i California does not directly prohibit the intermarriage of whites and Chinese* 
but the county clerk is commanded not to “issue a license authorizing the marriage 
of a white person with a negro, mulatto, or Mongolian^* : Bsdseing, OodAs uncE SiaL 
(1886), II, 25, sec. 69. 
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ware, and Idato ; and with negroes or Mongolians in Utah. 
The prohibition of such unions in Nebraska extends to 
persons having one-fourth, and in Indiana to those having 
one-eighth, negro blood; while in Oregon since 1866 it has 
been applied to those with one-half Indian or one-fourth 
negro or Chinese blood in their veins.* In Nevada similar 
unions, without specification of the degree of dark blood, 
are forbidden and punished. On the contrary, Michigan, 
by an act of 1883, provides that “all marriages heretofore 
contracted between white persons and those wholly or in 
part of African descent are .... valid and effectual in 
law for all purposes, and the issue” shall be deemed legiti- 
mate.* 

Among the commonwealths of this group Delaware alone 
has the honor of trying through legislation to put some limit 
upon the increase of the indigent and incapable classes, the 
marriage of paupers being forbidden under penalty, Michi- 
gan has taken a stiU more important step in advance, setting 
a worthy example of social legislation which ought to be 
followed throughout the country. By a stringent law of 
1899, it is declared that no person afflicted with certain 
syphilitic diseases “shall be capable of contracting marriage.” 
For so doing the transgressor shall be “deemed guilty of 

felony and upon conviction thereof shall be punished 

by a fine of not less than five hundred dollars or more than 
one thousand dollars, or by imprisonment in the state’s 
prison .... not more than five years, or by both such fine 
and imprisonment in the discretion of the court.” Further- 
more, it is especially provided that either husband or wife 
may be examined as a witness; and in all oases arising under 
the act a physician who has attended or prescribed for any 

1 Until Law* qT Ore. (1S9S) , il, “Eaiu.lca’’ blood was Inolnded in the prohibition. 
df, Oodu and Stat. (1902), n, 16Sl,ie$2; J, 271. 

(itSS), 16; also in Howonn, Oen. Stat. (1883), C, 1619; and retained in the 
80t Of Jnne U: Puh. Aott (1899), 387. 
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person so affected ‘‘shall be compelled to testify to any facts 
found by him from such attendance.”^ 

An enlightened policy in a parallel direction is revealed 
by a recent law of Minnesota, similar to that of Connecticut^ 
prohibiting the marriage of persons either of whom is epilep- 
tic, imbecile, feeble-minded, or afliicted with insanity, when 
the woman is under forty-five years of age;® and Kansas has 
just enacted the same restraint.® On the other hand, in no 
instance, apparently, has any effort yet been made to prevent 
the clandestine marriage outside the state of residents who 
thus seek to evade the requirements of their own laws/ 

Very generally, as elsewhere, indirect encouragement to 
matrimony is given by the suspension of prosecution or 
penalty, and through the legitimation of children. By the laws 
of Dakota and California, “every contract in restraint of 
the marriage of any person, other than a minor, is void;”^ 
and the same is true in the latter state regarding conditions 
of ownership imposing like restraints; but this rule “does 
not affect limitations when the intent was not to forbid mar- 
riage, but only to give the use until marriage.”® In many 

Acts of Mich, (1899), 387, 388 (June 15). The law applies to “syphilis and 
gonorrhoea.” 

2 “No woman under the age of forty-five (45) years or man of any age, except he 
marry a woman over the age of forty-five (45) years, either of whom is epileptic, im- 
becile, feeble minded, or afflicted with insanity, shall hereafter intermarry, or marry 
any other person within this state.”— Gen.. Laws of Minn, (1901), 334, 835. 

^Session Laws of Kan. (1903), 373, 374. 

4 Except that in Delaware, if the parties to any marriage prohibited for oon- 
sanguinity or afflnity, or for miscegenation, “although the same may have been 
solemnized in another state, shall cohabit as husband and wife in this state, they 
shall each be deemed guilty of a misdemeanor and ui>on conviction thereof shidl he 
fined $100.”-Je6w. Stat. (1693), 593. 

^Dbbbino, Codes and Statutes (1886), 11, sec. 1676, p. 311. 

^Ibid., sec. 710, p. 171; according to the amendment of March 80, 1374; Am»nd» 
merits to Codes (1873-74), 218. This provision “leaves no doubt bat that tho Umitation 
of an estate to a widow so long as she remains unmarried is good ; ” and the “rules 
which govern a devise in restraint of a widow’s marriage, apply to like devise in re- 
straint of a widower’s marriage; Bostwick v. Blades, 4 Am. Law Rec.f 72& <Md. Ct. 
of App.).” See Eoxtoe DBfiBXNO’s valuable note in Codes andSkU.^ XX, lit, where 
oases are cited. 
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cases it is provided that marriages contracted out of the state 
are valid, if valid where they are formed; but Pennsylvania 
is the only commonwealth in the Union, except Greorgia, 
directly promoting wedlock, her statute declaring that “all 
marriages not forbidden by the law of God shall be 
encouraged.”^ 

c) Certificate and record. — The laws of the middle and 
western states have reached substantial harmony regarding 
the preliminaries of marriage. The provisions for license 
and the other leading features of matrimonial administration 
in their main features are much the same, except in a few of 
the older commonwealths, where the system of ecclesiastical 

1 The history of the variotis topics treated in this section 6) for the several states 
may be traced as follows; (1) California: StaU (1850), 424, 425; (185S), 

175-77; Acts Amendatory of the Codes (187^74), 181 ff.; Stat. (1880), 121 jff.; Dbbmng, 
Codes and Stat. (1886), 11, 18-37; Amendments to Codes (1895), 121; (2) Colorado; Sees. 

(1861), 313; ibid. (1864), 108 ff.; Gen. L«tofi( 1887), 611-13; Gen. Stat. (1883), 690-94; 
Mii-ls, Ann. Stat. (1891), II, 1675 ff.; (3) Delaware; Heo. Stat. (1893), 698, 594; (4) 
Idaho: Laws (1863-64), 618 ff.; ibid. (1864), 897; ibid. (1867), 71-78; Comp. andBev. 
Latra (1875), 642-45; Gen. Laws (1889), 40, 278-80; Reu. Stat. (1887), 801-8; (5) Illinois: 
HofiP, Rev. Stat. (1898), 630, 577, 1067-69; (6) Indiana; Laws of the State (1897), 129; 
Indiana Stat. (1896), H, secs. 6824 ff.; (7) Iowa; Code (1860), 747; ibid. (1878), 628; 
ibid. (1807), 1128-25, 1940; (8) Kansas; Stat. (1855), 488, 489; Laws (1867-68), 826; Gen. 
Lama (1859), 563, 564; Laws (1870), 157, 158; Wbbb, Gen. Stat. (1897), II, 637 ff., 301, 839; 

(9) Michigan ; Laws qf the Ter. (1871-84), 1, 80-32, 202, 203, 646-49 ; II, 412-14 ; HI, 1191, 
im; Howann, Gen. Stat. (1882^), II, 1618-20; Comp. Lam qfMich. (1899), III, 2645-52; 

(10) Minnesota: Bee. Stat. (1851), 270-72; Gen. Stat. (1866), 406-8; Wenzbli* and Lane, 

Qen. Stat. (1884), 1, 1264r66; (11) Montana; Comp. Codes and Stat. (1895), 474-78; (12) 
Nebraska; Laws (1855), 209-11; ibid, (1856), 150-62; Stat. (1867), 254-57; Comp. Stat. 
(1890), 756-68; (IS) Nevada: Laws (1861), 98-96; ibid, (1867), 88, 89; ibid. (1881), 107, 
108; Comp. Laws (1900), 112-15; (14) New Jersey: Laws of the State (1800), 158-60; 
Gen. Stat. (1896), II, 2003-6; I, 1064, 1066; (15) New York; Bev. Stat. (1829), II, 138-41; 
ibid. (1889), IV, 2596-98; Stovkk, Code of Civil Prcced. (1892), H, 1627, 1632 ff. ; ibid. 
<i9CS), n, 1830-35; <16) North Dakota: Laws (1890), 276-79; ibid. (1891), 22H, 229; Bev. 
Cbdea (1895), 608-11; Bet^iaed Chdea (1899), 692-95, 1440, 1441, 1454, 1455; (17) Ohio; Chase, 
Stat. of Ohio and N. W, Ter. 1, 101, 102, 126, 854, 855, 672, 673; 11, 1407, 1408; 

Bates, Ann. Stat. (1897), II, 3015-18, 2211; III, 3220; (18) Oregon : Laws (1843-49), 36, 
80, 81 ; Stat, (1858-54), 492-94; Code of Civil Prcced. and Other Gen. Laws (1862), 85-88; 
Codes and Gen, Laws (1892), II, 1817 ff. ; 1, 967 ; Act of Oct. 24, 1866; Acts and Bes. (1866), 
10, 11; (19) Pennsylvania; Pepeee and Lewis, Digest (1896), II, 2878-83; (20) South 
Dakota ; Stat. (1899), II, 1018-25, 1917 ; Bev. Codes (1908) , 596-99 ; (21) Utah : Laws ( 1888), 
88-91; Bev. Stat. (1898), 829-81; (22) Washington; Stat. of the Ter. (1854), 404, 405; ibid. 
(1865-66), 80-85; Ann, Codes and Stat. (1897), 1, 1174-78; II, 1952; (28) WisconHin; Stat. 
of the Ter. (1833-89), 139, 140; Bev. Stat. (1849), 891-93; Ann. Stat (1889), 1, 1354- 56; 
Win. Stat (1898), 1, 1692-94; (24) Wyoming; Hm. Laws (1870), 458-61; Stat. (1887), 

ibid. (1899), 790-92,1218; (25) Alaska : U.S. Statutes at Larpc, XXXI, 494, 495. 
Laws 1899 are cited In the previous footnotes. 
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banns and some other peculiar usages are still maintainedL 
Thus in Delaware, by the act of 1790, no minister is allowed 
to conduct the ceremony without first receiving a license 
authorizing the persons to wed, or, instead, unless the banns 
shall “be published between such persons intending to 
marry, at some church, chapel, meetinghouse, or stationary 
place of public religious worship belonging to the district, or 
of the congregation wherein the woman so intending to be 
married shall be resident, or in the next adjacent congrega- 
tion of the same society, on the two several Sundays before 
the celebration thereof, immediately after divine service.’* 
The license is granted by the president or commander-in- 
chief duly attested under his sign manual ; and it is issued 
from the office of the secretary of state. “In order to avoid 
fraud and collusion in obtaining such license,” the person 
applying is required to enter into bond with good security 
in such sum as the president shall judge proper.* All mar- 
riage licenses are to be lodged with the prothonotaries and 
justices of the peace of the respective counties, or with such 
of them as the secretary may think fit for convenience of the 
people, and these officers are required to submit a report 
every six months.^ After a century the system thus outlined 
is still maintained in its essential features. License or banns, 
“published at some place of stated religious worship, within 

1 Following is the form of the marriage-license bond : “That if there Hhall not 
hereafter appear any lawful let or impediment, by reason of any precontract* con* 
sanguinity, afSnity, or any other just cause whatsoever, but that (the tmriicH) may 
lawfully marry; and that there is not any suit depending before any Judge, eecleal* 
astical or civil, for or concerning such precontract, and also if the said parties, and 
each of them, are of the ages aforesaid, to wit, female of eighteen and mala of 
twenty-one years, and are not under the tuition of his or her patents, or have the full 
consent of his or her parents or guardians, respectively, to the said marriage ; and 
if they, or either of them, are not indented servants and do and shall save harmless, 
and keep indemnified the president and his successors, for and concerning the pram* 
ises, and shaU likewise save harmless and keep indemnified the minister or preacher 
of the gospel, who shall join the said parties in matrimony, for or by reason of h is so 
doing; then the obligation to be void, else to remain in full force; which said boxid 
shall be filed of record in the ojBSlce of the secretary .’*— of JDei> (1797), II, 974, 973, 

3 By act of June 15, 179S : in Latos qf Del (1797), II, 112f7, 1128. 
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the hundred of the woman’s residence, on two Sabbaths 
immediately after divine service,” is yet sanctioned. The 
requirement of bond is still retained.^ It is the duty of 
the clerk of the peace to designate at least six justices of 
the peace in his county to dispense licenses; and the state 
derives a revenue of two dollars for each license issued. By 
a provision still appearing in the statute-book, though obso- 
lete in practice, negroes or mulattoes may be married with- 
out license or publication of banns; provided ‘‘that each 
party (being free) shall produce the certificate of the justice 
of the peace of the county that such party has made before 
him satisfactory proof of freedom ; or (being .... servant), 
shall produce the written consent of his master or mistress.”^ 

The legislation of Ohio shows almost equal conservatism. 
For many years after the organization of the Northwest 
Territory a triple optional system of banns, license, or post- 
ing was there maintained. The law of 1788 requires that 
either on Sundays, holidays, or other days of public worship, 
in the towns where the bride and groom respectively dwell, 
the banns shall be thrice published; or that a written notice, 
under the hand and seal of a judge or a justice of the peace 
of the county, shall be affixed in some public place in such 
towns; or else a license shall be obtained from the governor 
authorizing the marriage without publication.^ The details 
of the plan were changed in 1803. License is then to be 
obtained from the clerk of the court of common pleas for the 
county where the woman resides. Twice publication of 
banns, the first time ten days before the wedding; or notice 
by posting during fifteen days, is declared sufficient. In the 
case of minors a license may be issued only when consent of 
parent or guardian is personally given or certified to, attested 
by two witnesses, one of whom must personally appear and 

> Rw. Stat. (1898), 103. ilKd,, SBl; and af, ibid. (1874), 478. 

*CsjLBB,Stat.<ifOhloandtheN, TF. STsr. (1838-85), 1, 101. 
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make oatk or affirmation that he saw the parent or guardian 
subscribe or acknowledge the same.* After 1824 provision 
for pnbKc posting is no longer made,^ thus reducing the 
Ohio plan to the more familiar system of optional civil 
license or ecclesiastical banns which still survives. License 
is now issued by the judge of probate in the county of the 
female; and the law governing the consent of parent or 
guardian in case of minors is identical with that of 1803, 
except that since 1810 persons under age who have before 
been married are not required to give evidence of such 
approval.® 

By the first matrimonial statute of Michigan in 1806 a 
license system is not established; but evidence of parental 
consent to the marriage of minors is to be presented to the 
minister or magistrate performing the ceremony. Within 
one hundred days the latter is to return a certificate of the 
celebration to a clerk of the court in the district wheie it 
takes place, who is required to keep a record and report 
annually to the clerk of the superior court of the territory.* 
So the law remained until 1820, when the triple optional 
system, as it then existed in Ohio, was introduced;^ but this 
is not found in the existing law, which requires license in 
all cases according to the more common American usage. 

Neither banns nor license has at any time been required 
in New York during the century. Instead, as already 
pointed out, the person conducting the celebration is 

1 Act of April i, 1803; Chasb, 8tat., 1, 854, 855. 

2Xt is omitted in the act of Jan. 6, 1824: Ohasb, Stat, XX, 1497, 1408; nor does it 
appear in Swak, Stat, (1854), 569 £f. 

SAnn, JSev. Stat (1897), XI, 8016. Cy. the act of Feb. 16, 1810: Ceass, Siof., X, SJt, 
673. See the act of April 25, 1898, requiring a statement nnder oath from persons 
applying for license ; also evidence of parental consent in case of minors; and allow- 
ing the parent or guardian, when non-resident, to appear before a Jndge of a oonrt of 
record in the connty where he is domiciled, and give his consent in writing; snob 
written consent must be attested by two witnesses, certified to hj the indge, and be 
forwarded to the probate judge of the county where the Hoense is to be tosed : Zavm 
(1898), 809-11. 

^LawB of the Ter. of Mich, (1871-84), X, 30-82. 
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autliorized to identify the parties by examining them or any 
other persons under oath/ New Jersey has maintained a 
similar plan, except that non-residents are required to obtain 
a license from the county clerk five days before the wed- 
ding/ At present in case of minors the powers and pro- 
cedure of the person solemnizing are substantially the same 
as those of the county clerk or other oiBRcer where the 
license system prevails.® 

Pennsylvania has also followed methods peculiar to herself. 
From 1730 to 1885 certificate of parental consent seems to 
have been required for the marriage of minors; and such 
certificate was presented directly to the person or society 
conducting the celebration. By an act of the last-named 
year there was introduced a license system which in 1893 
was modified so as to permit a license to be obtained from 
the clerk of the orphans’ court, not only in the county 
where the marriage is to take place but also in the county of 
the residence of either the man or the woman.* The clerk 
is to keep a marriage-license docket, “in which he shall 
make a complete record of the issuing of said licenses, and 
all matters which he shall be required to ascertain, relative 
to the rights” of the persons to obtain a license, “together 
with their ages and residences.” In getting a license the 
persons may proceed in one of two ways. “Either separately 
or together” they may apply directly to the clerk, who by 
oath or aflSrmation is authorized to inquire concerning the 
legality of the contemplated marriage, and if there be no legal 
objection, to issue the license; or in like manner, if they pre- 
fer, they may “appear before any magistrate, alderman, or 

1 qf. Bev. Stat. cf N, V. (1827-28), 140: and ibid, (1889), IV, 2597. 

S78. 

*Se« above, snbseo. a) and cf, tarn of N, J, (1800), 158 (act of 1795) with Gen, 
Stat, (1896) , XX, 2005 ; Pu5, Lav}$ (1889) , 189. The celebrant may adminiater an oath as 
to residence to either party $ (1^), 827, 828. 

<See in reHarriaae License Act, 15 Pa, O, 0., 845 (1894); and PspBEft Aim 
XiEWXS, JGioe$t^ XX, 2881, note. 
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justice of the peace of the township, ward or county, wherein 
either .... resides, and in the county where the license 
is desired, who may .... inquire of them touching the 
legality of the contemplated marriage.” These answers and 
the replies, duly subscribed and sworn to before the officer, 
may be forwarded to the clerk of the court, who if satisfied 
therewith, and that no legal objection to the marriage exists, 
may issue the license. But if either of the persons intend- 
ing to marry is under the age of twenty-one, the consent of 
parent or guardian, given personally or attested by witnesses 
in the usual way, is necessary. The license shall have 
appended to it two certificates, one marked “original” and 
the other “duplicate.” The certificate marked “original” 
shall be given by the solemnizer to the persons married; 
and the other must within thirty days be returned to the 
clerk in the county of the celebration, to be filed of record. 
It is, however, especially provided that in all cases where 
the persons intend solemnizing their own marriage, the 
clerk in “the proper county shall certify their right so to do 
in a declaration in the following form”: “Legal evidence 
having been furnished to me, in accordance with the act of 
assembly .... this certifies that I am satisfied that there 
is no legal impediment to your joining yourselves together 
in marriage.” When self-gfijfifa thus takes place, the per- 
sons contracting are required to make duplicate certificates 
of their own wedding celebration, returning one of them to 
the clerk, as in other cases provided by law.* 

In the remaining nineteen states of this group not yet 
considered, except Alaska, the simple license system has 
been introduced. Save here and there in certain casee 
specially provided for, a license is always required. Thus, 
by the Minnesota law, “previous to persons being joined in 

I Lam (1885), 146; ibid* (1893), 27; ibid, (1887), 170; Pbdppbe axco Itxwis, 

(1896), n, 2878-88. 
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marriage, a license shall be obtained from the clerk of the 
district court of the county in which the female resides,” or, 
if she be not a resident of the state, then from the same 
officer ‘^in the county where the marriage is to take place in 
the state;” but if there shall be no such clerk in either of 
the counties specified, no license is required. The clerk 
may inquire of the persons under oath as to the legality of 
the proposed marriage. If he “shall be satisfied that there 
is no legal impediment thereto,” he shall grant a license and 
make a record thereof. Persons under age and not having 
had a former husband or wife must have the consent of the 
parents or guardians personally given or certified under 
their hands and seals, “attested by two witnesses, one of 
whom shall appear before said clerk, and make oath or 
affirmation that he saw said parent or guardian subscribe, or 
heard him or her acknowledge the same.” If a “clerk shall 
in any other manner issue or sign any marriage license, he 
shall forfeit and pay a sum not exceeding one thousand 
dollars” to the persons aggrieved. The statute allows the 
clerk a fee of two dollars for each license issued.^ 

Similar powers and functions are exercised by the clerk 
of the district court in Iowa and Montana;® the county 
clerk, in California, Colorado, Illinois, Michigan,® Nevada, 
Oregon, Utah, Wisconsin, and Wyoming; the clerk of the 

t Om. 8tat of Minn, (X894), 1, 1264, 1265. 

Following is the form of license or “ certificate ** in Colorado : “ Enow all men 
by this Certificate, that any regular ordained minister of the Gospel authorized by 
the rules and usages of the Church or denomination of Christians, Hebrews, or re- 
ligious body of which he may be a member, or any judge or justice of the peace to 
whom this may come, he not knowing of any lawful impediment thereto, is hereby 
authorized and empowered to solemnize the rites of matrimony between .... of 
.... of the county of ... . Previously married ? , « . . Wife deceased 1 . . . Di- 
vorced t .... When t . . . . Where t .... On what grounds! .... And .... of 
, ... of the county of ... . Previously married ! . , . . Husband deceased T . . . . 

Divorced! .... When! .... Where! .... On what grounds! ’’—Minns, 

.dnn.Etaf. Ool. (1821), HI, 828. 

! Act of March 14, 1895: in Oomp, Oodos and 8tat, (1895), 476. 

tin Michigan a girl ttnder eighteen must bring written consent of parent or 
guardian before license will be issued ; AcU (1895), 536, 537. 
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circuit court, in Indiana and South Dakota; the probate 
judge, in Kansas and Ohio ; the county judge, in Nebraska ; 
the county auditor, in Washington; the county recorder, in 
Idaho; and by the judge of the county court, in North 
Dakota. The license is issued by such officer from the 
county of the woman’s residence, in Indiana, Ohio, and 
Oregon; from the county where either the man or the 
woman resides, in Michigan; from the county where the 
marriage is to take place, in California, Idaho, Illinois, Iowa, 
Montana, Nebraska, North Dakota, South Dakota, and 
Wyoming; from the “proper” county, in Kansas; and from 
“any county,” in Colorado; from “a county auditor” in 
Washington; the county where one or both of the persons 
dwell, or from any county when both are non-residents, in 
Nevada; from the county of the bride’s residence, or, if she 
be a non-resident, from that of the proposed marriage, in 
Wisconsin and Minnesota; and in Utah, from the county 
where the female lives, provided that when she is a widow 
or of full age, and it is granted on her application, it may be 
issued from any county. In Kansas and Indiana a license is 
not required in the case of Friends marrying according to 
their own usage ; and the same is true in Iowa, California, and 
South Dakota, for the members of “any particular denomina- 
tion having, as such, any peculiar mode of entering the mar- 
riage relatioru” Wisconsin requires the license to be obtained 
not less than five days previous to the persons being joined 
in marriage; and has also provided for celebration without 
license in urgent oases. Upon the application of either 
party to a proposed marriage, any county judge, court of 
record, or presiding judge thereof, in his dicretion, by order 
may authorize solemnization without license or the five days’ 
notice. Such order must be delivered to the person per- 
forming the ceremony, who is to return it in place of or in 
connection with the license to the register of deeds or of 
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vital statistics.* Michigan has likewise made provision for 
cases of emergency where social expediency seems to require 
exceptional rules. By a law of 1897, amended in 1899, 
entitled ‘‘an act to provide for the protection of the reputa- 
tion and good name of certain persons,” the judge of probate 
in each coxmty is authorized to issue without publicity a 
license to any female who has lived with a man as his wife, 
or who for any other reason expressed in her application, 
deemed sufficient by the magistrate, “desires to keep the 
exact date of the marriage a secret, to protect the good name 
of herself and the reputation of her family.”^ 

Generally throughout the region under discussion penal- 
ties by fine or imprisonment are prescribed for celebration 
without a license or for illegally issuing the same. 

In every instance, except in Alaska, the person or society 
conducting the celebration is required to make a return to 
the officer authorized to receive it, either in the town or, 
usually, the county, where the license was issued, or in that 
of the marriage.® Such return is made either by separate 

lActof Apriias; Law« 0 / Wta. (1899), 529-31 ; c/.the act of 1903: Laws, 477, 478. 

3 The judge of probate must issue a license without publicity to a “female 
making application to him, under oath, containing a statement that she is with child, 
which if bom alive before her marriage will become a bastard, or has lived with a 
man,*’ etc. With consent of parent or guardian, such judge is empowered to marry 
persons under marriageable age, making such a statement, whenever he believes the 
marriage “ would be a benefit to public morals.” He is required to “ file a complete 
set of all papers in each case in a private file, and shall within ten days after the 
marriage forward the duplicate thereof to the secretary of state, who shall file such 
duplicate in a private file and record the same in a private register.” These private 
files of the probate judge and secretary of state “ shall be open to inspection only 
upon the written order of the judge of any circuit or the supreme court of this state, 
and only for such use as is designated in such order. Such order shall be made only 
upon the written request of the person or persons who were so married, or when 
necessary to the protection of property rights arising from or affected by such 
marriage.*’-P«6. AoUqf Mich. (1897), 280, 231; ibid. (1899), 368, 364. 

3Eetum is made to the designated officer of the county (or town) where the 
license was issued, in Idaho (1899), Kansas, Michigan, Montana, Nebraska, Nevada 
(1899), and Utah; but where the marriage was solemnized, in California, Delaware, 
Illinois, Indiana, Minnesota, North Dakota, Washington, Wisconsin, Wyoming, and 
Iowa. The Pennsylvania act of 1893 requires the return to be made to the clerk of 
the orphans’ court In the county where the marriage was solemnized; and this, 
doul^lesfi, supersedes the law of 1885, whdoh designates for this purpose the county 
from which license was issued, and which also api>ears in Psippbe and Lsiwis, 
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certificate, by indorsement on tbe license, or by certificate 
appended to it. Several states, however, have enacted 
special provisions. In South Dakota, for example, the 
marriage certificate must be “filed with the clerk of the 
city or town where the marriage was solemnized, or where 
either of the parties resides,” or with the “register of deeds 
of such county.” By the Colorado statute return is made 
to the clerk issuing the license; and the solemnizer must 
also send a report to the clerk of the coxmty where the 
marriage takes place. In Iowa the person performing the 
ceremony is to make return to the clerk of the district court; 
and, “when the services of a clergyman or magistrate are 
dispensed with, the husband must make the return.” Cali*- 
fomia has enacted that “when unmarried persons, not 
minors, have been living together as man and wife, they may, 
without a license, be married by any clergyman. A certifi- 
cate of such marriage must be made and delivered by the 
clergyman to the parties, and recorded upon the records of 
the church of which the clergyman is a representative and 
“no other record need be made.” Furthermore, when 
members of a religious society, having as such peculiar rites, 
are married without a license, as the law permits, they must 
join in a written declaration of the marriage, which shall be 
signed by themselves and attested by at least three witnesses. 
Within thirty days after the wedding this declaration must 
be filed by the husband with the county recorder, who, after 
it is duly acknowledged, shall record the same as in grants 
of real property.^ New York requires that the certificate, 

(1896), ll, 2880, 2881, 2883, By the Ohio act of April 25, 1898, rettini is mado to tb« 
probate judge of the county where the license was issued, or where the congregation 
in which publication of banns was made is located, or where the marriage was 
celebrated: Laws (1898), 309-11. Of course, the county of issue of license and the 
county of celebration are usually the same. In Oregon return Is made both to the 
county clerk issuing the license and to the clerk ^of the county of the marriage; 
General Laws (1908), 99, 100. 

iStatutes of 8, D. (1899), H, 1023; Ren. Codes of 8. D. (1903), 598; Hxljub, Arm^ 
Stat, of Col (1891), n, 1679; Code qf Iowa (1897), 1124, 1125; Ametidmenis to the CipU 
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given to eacii of tlie married persons on request, signed by 
the officiating magistrate, shall be filed and recorded, if 
within six months it is presented to the clerk of the city or 
town where the marriage took place, or where either the 
bride or groom resided. When it is a clergyman who con- 
ducts the celebration, his certificate thereof may in the same 
manner be filed and recorded, “if there be endorsed thereon 
or annexed thereto, a certificate of any magistrate residing 
within the same county with such clerk, setting forth that 
the minister is personally known to such magistrate, and has 
acknowledged the execution of the certificate in his pres- 
ence;” or that the execution was proved to the magistrate 
by the oath of a witness known to him.^ 

By the rules prevailing in every state, save New Jersey, 
the official receiving the return must register or file the same 
of record. The prescribed term within which the report of 
the celebration must be submitted is thirty days (or “one 
month”) in California,^ Colorado, Idaho, Illinois, Kansas, 
Minnesota, Montana, Nevada, New Jersey,® North Dakota, 
Ohio,* Oregon, Pennsylvania,® South Dakota, and Utah; 
ninety days (or “three months”), in Indiana, Iowa, Michi- 
gan, Nebraska, Washington, and Wyoming; and six months 
in New York. South Dakota, in addition to the return by 
the solemnizer, provides that within six months after the 

Obd!«<5rCal.(187M4),lS7; Dbbbing, Codes <md Statu,te$ (1886), 11,27,28; Act of 1897: 
AmmdmmtB to the Civil Code^ see. 79V4, p. 186. 

I Bov, atat ofN, y. (1889), IV, 2598; the same in Bev, 8tat, (1827-28), 140, 141. 
d In California the original license, with the certificate of solemnization indorsed 
and attached must be filed with the county recorder in thirty days; DBBEiNa, Codes 
<md 8tat* (1886), H, secs. 73, 74, pp. 26, 27 ; but, in addition, the state registration law 
requires every person solemnizing marriages to keep a “ registry,” and quarterly ” 
to submit to the county clerk a certified copy of it : ibid., I, secs. 8074, 3077, pp, 460, 461. 

•So by the act of Peb. 15; Pub, Laws of N. J, (1888), 52 ff., as amended by that 
of March 29: Pub, Laws (1892), 351 ; both in (?en. atat, (1896), IX, 2011, 2012. 

•The period within which the certificate must be returned to the probate Judge 
was formerly ninety days; Btat, of Ohio (1897), XI, 3CHL7 ; but by the act of April 
25, 1888, it is fixed at thirty days ; Lam (1898), 809-11. 

• By the act of March 1, 1893, amending that of June 23, 1885; Pbbpxb axd 
Imti, (1896), XI, 2880, 2881, 2883. 
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wedding the certificate given to the persons married may be 
“filed” in the manner above described; and, when thus 
filed, it must be entered in a book to be provided by the 
clerk or register for the purpose.^ By the Wisconsin law 
the license, with a certificate of the marriage, must be 
returned by the person conducting the celebration to the 
register of deeds of the county where the license was issued, 
provided that in cities of the first class the report shall be 
sent to the registrar of vital statistics, who is to place it on 
file.® In Delaware the person solemnizing must keep a 
record and “annually, in March, deliver to the recorder of 
deeds for the county, a true extract therefrom” of all entries 
for the year preceding.® 

Only in Wisconsin is there any provision for return when 
the marriage of a resident takes place outside the state. 

Provision for giving a certificate to the persons married, 
on request or otherwise, is made by Alaska, California, 
Idaho, Iowa, Michigan, Minnesota, Montana, Nebraska, 
Nevada, New York, Oregon, Pennsylvania, South Dakota, 
Washington, Wisconsin, and Wyoming. Creditable prog- 
ress is also shown in a number of the states of this group 
in providing for a proper record of marriages, and for the 
collection, registration, and publication of social statistics. 
Thus in California, Delaware, Idaho, Iowa, Michigan, 
Nevada, New Jersey, New York, Ohio, South Dakota, and 
Wisconsin the person conducting the celebration is required 
to keep a record;^ and everywhere, save in one instance, as 
already seen, the clerk or other officer of the county or town 
must register the facts contained in the license issued or the 

^Stat cfS. Z). (1899), H, 1021, 1023. 

3 A period within which the return is to be made does not seem to be fbced ; Act 
of April 29: Laws of Wis, (1899), 530. 

8 JSet;. Stat of Del, (1893), 694; practically the same in ibid, (1874), 472*74 

4 The Pennsylvania act of 1849 reauiring a transcript of the marriaite reoo^ to 
be given to the person applying therefor, on payment of the prescribed fee, stiU 
appears to be in force : Pbppjbb and I*bwxs, Dipest (1896), n, 2879, 
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certificate returned; and usually the original documents are 
filed for preservation/ Moreover, a goodly number of com- 
monwealths have wisely created systems of state registration 
which promise to be of great service in the future of American 
society. Beginning in 1881, Delaware has established such 
a system. The state board of health, composed of “seven 
physicians of skill,” has general oversight, appointing one 
of its own number as secretary, who performs the duties 
of “superintendent of registration of vital statistics,” To 
him the recorders of the several counties are required to send 
information.^ An elaborate registration act was adopted in 
New Jersey in 1888; and this, as amended in 1892, is still 
in force. Thirty days after the solemnization of any mar- 
riage a certificate thereof is to be sent to the proper officer, 
setting forth the “name, age, parentage, birthplace, occupa- 
tion, and residence of each of the persons married, the time 
and place of the marriage, the condition of each of the per- 
sons married, whether single or widowed, the name of the 
minister, magistrate, or person by whom, or of the religious 
society before which the marriage was solemnized, and the 
names and residences of the witnesses.” The certificate is 
to be returned to the “registrar of vital statistics,” or, if 
there be none, the clerk of any city, borough, town, or other 
municipal government, or to the assessor or clerk of a town- 
ship, These local officers are required each month to 
forward the certificates and the “special return” provided 
for by law to the state board of health, whose secretary is 
styled the “medical superintendent of vital statistics.”® 

I Both Oregon and Washingrton allow the solenmisser to keep the lieense^the 
clerk or auditor first recording the facts contained therein: Codes and 8taU of Ore, 
itm), n, 1684; Ann, Codes and 8tat of Wash. (1897), 1, 1177, U78. 

^See the act of April 7, 1881 : Lam^ XVI, chap. 381 ; act of March 1$, 1879, amended 
and republished, April 11, 1893 : JSSeo. 8tat. (189S), 296-98, 405^, 

» Act of Feb. 15i Pith, Laws cf N, J, (1888), 62 ff. j act of March 29; ibid. (1892), 
361; OmuBtai, (1896), 11,2006-12,1684,1686 (board of health); act of Feb. 27, 1901; 
Actso/iy; J.,86, 
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Ohio has a similar plan of local and state administration. 
The mayor of each of the smaller cities and villages, and six 
persons nominated by the council, including two medical 
practitioners, constitute a board of health which is author- 
ized to appoint a health oflEicer and “create a complete and 
accurate system of registration of births, marriages, deaths, 
and interments, for the purpose of legal and genealogical in- 
vestigations, and to furnish facts for statistical, scientific, 
and sanitary inquiries.” The secretary of state is required 
' each year to prepare and submit to the general assembly a 
full and accurate report of the statistics of Ohio.^ A system 
of state registration of births, marriages, deaths, and divorces 
has existed in Michigan since 1867. The secretary of 
state is required to furnish the clerks of the respective coun- 
ties with suitable blank books for record and forms for re- 
ports. The reports of these local officials are to be properly 
bound and indexed under the direction of the secretary; 
“and with such assistance as may be voluntarily rendered 
by any authorized committee appointed by the medical faculty 
of the University of Michigan, or by any regularly author- 
ized medical society . . . . , he shall prepare such tabular 
statements, results, and deductions therefrom as will render 
them of practical utility, and make report therof annually to 
the governor.’^ But in reality this report, under the general 
direction of the secretary, is prepared and published by the 
secretary of the state board of health.^ 

As early as 1862 Wisconsin made provision for registra- 
tion of births, marriages, and deaths; and the plan then 
adopted, with some modification, still exists. By a statute 
of 1897 the register of vital statistics in every city having 

iThe law does not apply to cities of the first class nor to those of the seoond 
class. Grades 1, 2, and 3a. Special provision is made for a board of health in Cha* 
cinnati (cities of the first grade of the first class) : Batss, Ann, Bw.8iat I* 

97,978,979. 

3 Cf, act of 1867: Pub, AcU (1867), 266; that of 1869; ibid, (1869), 214; 4W4. (1399), 
67, 68; and Howbll, Gen, Stat, 1, 96, 276-80, 464; Ctomp, Lam (1899), H, 1451 fL 
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such an officer is required to keep a record of all marriages 
celebrated therein, in the same way as he does of births and 
deatha To him the persons or societies conducting mar- 
riage celebrations are required to send certificates thereof; 
and every week these certificates must by him be forwarded 
to the register of deeds of the county or city. For the 
commonwealth the secretary of the state board of health, 
under the direction of the secretary of state, performs the 
same functions as discharged by that official in Michigan.’ 

Provision for similar registration, under authority of the 
state boards of health, is made by the laws of Indiana, Iowa, 
Kansas, Minnesota, and Peimsylvania. California has a simi- 
lar statute. Careful provision is made for keeping registers 
of births by physicians and midwives; of deaths, by clergy- 
men who officiate at funerals, coroners who hold inquests, 
sextons and undertakers who bury deceased persons; and by 
those who conduct marriage celebrations. Certified copies 
of all these registers are to be filed quarterly with the re- 
spective county recorders; and every three months these 
officials are required to transmit a “certified abstract” of 
their own registers to the secretary of the state board of 
health at Sacramento. This body consists of seven physi- 
cians appointed for four years by the governor; and at each 
bieimial session of the legislature it is authorized to make a 
report, “with such suggestions as to legislative action” as it 
deems proper.* 

The New York law is very careful and elaborate. There 
are looal boards of health in towns, incorporated villages, 
and cities. In the town the board consists of the clerk and 
the justices of the peace, together with a “citizen” appointed 
by them; in the incorporated villages, of from three to seven 

« (y. A«i» (185S), 768^8; JBw.fflot 0*58), 618-28; An/iuStat. a8*9),I.6i8-S2; iOKe* 
(1887), 878; Wit. Stat. (1898), 1, 1065, 785 fi. 

iDBaioxa, Oodet cmd Stat. (1886), 1, 442 ff., 4609. 
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members nominated by tbe village trustees. The village 
and town boards each hold office for one year, and each is 
authorized to appoint a ^‘competent physician” to serve as 
“health officer,” who, in the case of the village, may not be 
a member of the board. The city board is composed of six 
members, at least one of whom shall be a physician, all ap- 
pointed by the common council The board thus constituted 
is authorized to choose a president and to select a competent 
physician as health officer. The six members hold office for 
one, two, and three years, respectively, by pairs. It is made 
the duty of each of these local boards “to supervise and make 
complete the registration of all births, marriages, and deaths 
occurring within the limits of its jurisdiction in accordance 
with the methods and forms prescribed by the state board of 
health, and to secure the prompt forwarding of the certifi- 
cates of birth, marriage, and death to the state bureau of 
vital statistics after local registration.” To attain com- 
pleteness in such registration, “it shall be the duty of the 
parents or custodians of every child, and the groom at every 
marriage, or the clergyman or magistrate performing the 
ceremony, to secure the return of the record of such birth or 
marriage to the board of health or person designated by 
them within thirty days from the date” of the same, “and 
each record shall be duly attested by the physician or mid- 
wife (if any) in attendance at such birth, or the clergyman 
officiating at such marriage.” If in any place the state 
board of health ascertains that the registration is “not com- 
pletely and well made,” it may notify the delinquent local 
board that within one month such “defects and neglects in 
the records must be amended and prevented.” If tbe abuses 
are not remedied within the period named, the state board is 
required to take control of the records, and to “enforce the 
rules and regulations” so as to make them complete. 

The bureau of vital statistics has general charge of tbe 
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state system of registration, under direction of the state 
board of health. The latter body consists of three “state 
commissioners of health,” appointed by the governor with 
the advice and consent of the senate, and six other members, 
three nominated by the governor, and three serving ex officio. 
It appoints a secretary who is “superintendent of registra- 
tion of vital statistics;” and it makes an annual report to the 
governor regarding “vital statistics and the sanitary condi- 
tion and prospects of the state.’” 

J C/. the act for registration of births, marriages, and deaths : Laws (1847), chap. 
152, repealed by Laws (1885), chap. 270; Laws (1880), chap. 322; and 8tat, (1889), 
II, 1205, 1207, 1209, U95-98 (state board), IV, 2610, 2611 (classes relating to New York 
city). 

In general, to trace the history of the topics treated in this snbsec. c), cousnlt 
the last note in subsec. b). 











